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1.0
Introduction

1.1 Master Builders Australia (Master Builders) represents the interests of all sectors of the building and construction industry.  Master Builders consists of nine State and Territory builders’ associations with over 24,000 members.  These members operate in the following sectors:

· housing

· commercial/industrial

· civil engineering

· manufacturing and supply

· specialist contracting
The members range in size from large multinational and national contractors to small subcontracting businesses.

1.2 The building and construction industry in Australia contributes over $72 billion
 of activity annually.  It has approximately 210,000 businesses and 440,000 specialist trades businesses operating within it, employing some 773,000 persons
.
1.3 There are three key sectors to the building and construction industry, namely:

1. housing construction;

2. commercial and industrial construction; and

3. civil and engineering construction.

1.4
Housing construction is the largest of the three sectors, undertaking work amounting to around $32.5 billion, or 4.25% of GDP; followed by civil and engineering construction with a turnover of some $24.5 billion, or 3% of GDP; and commercial and industrial construction at around $15.5 billion, or 2% of GDP.  The housing sector has a substantial proportion of multi-housing developments, work of approximately $9 billion.

1.5
Master Builders is a member of the Australian Chamber of Commerce and Industry and, as well as producing this document, has provided substantial input into that organisation’s submission on the Building and Construction Industry Improvement Bill 2003 (the Bill).
2.0
Purpose of this Submission

2.1
This submission provides comment on the terms of the Bill.  Master Builders strongly supports workplace relations reform in the building and construction industry and welcomes the Government’s initiatives in this area.
2.2
In Master Builder’s first submission on the Cole Royal Commission Final Report (Cole Report)
, we determined a number of criteria against which any new system of workplace relations and occupational health and safety for the building and construction industry would be assessed.  These criteria are as follows:
1. It provides a legal framework which is simple, readily accessible and easily understood.

2. It avoids excessive legalism as well as delays in and associated costs of the legal process.

3. It covers the field to the extent of Federal constitutional power and eliminates union jurisdiction swapping.

4. It provides effective sanctions to eliminate coercion as well as illegal and inappropriate behaviour by all industry participants.

5. It provides rapid (24-48 hour) access to effective enforcement and compliance measures of industrial instruments, legislation and orders of relevant tribunals.

6. It establishes a one-stop-shop for all government agencies, avoiding overlaying bureaucracies, an agency that can stand in the shoes of employers and employees who are unable to fund litigation.

7. It establishes adequate and timely remedies for damages arising from industrial action taken outside a bargaining period or in breach of dispute settlement provisions.

8. It promotes the effective operation of competitive market forces (changing the culture of expediency) and fair competition.

9. It promotes the Federal Government as a major investor in the industry to lead by example in a consistent application of legislative codes and policies which exemplify best practice in the industry.

10. It promotes uniform contract conditions to be applied by the Federal Government and its agencies for all works where the Federal Government is a principal or contributor of funding.

2.3
We commend the Bill’s terms as promoting.the objects set out in the numbered paragraphs above, except for 1, 2 and 6.  We next outline the reasons for making this statement. We provide solutions to the problems that the Bill presents in the areas of complexity and in achieving greater levels of co-operation between bureaucratic agencies with responsibilities in the building and construction industry.  We then provide comment on changes we recommend to the Bill.  Overall, however, we support the Bill, as set out in Master Builders media release on 18 September 2003
 and as outlined in discussions with Department of Employment and Workplace Relations officials on 10 October 2003.  
2.4
The Bill will introduce a stronger regulatory regime in building and construction industry workplace relations.  Its provisions will facilitate a return to the rule of law for an industry where the Cole Report found there to be a culture where industrial agreements were not honoured and measures not implemented when made.  The standards of industrial and commercial conduct exhibited in the building and construction industry must reflect the standards that apply in the rest of the Australian economy.  These measures will assist with the process of making that change.  This is also the underlying rationale for the separate rules for the industry that will apply in the future. 
3.0
Complexity

3.1
The substance of the Bill is complex, although the structure of the Bill is clear and the Chapters logically sequenced.   However, the manner in which the Bill is drafted means that its interpretation depends heavily on a knowledge of the Workplace Relations Act 1996 (the Act) and reading the provisions of the Bill having regard to the Act. This is particularly the case with the many definitions that appear in Clause 4 of the Bill and/or at the beginning of each Chapter of the Bill.  An example is in the definition of ‘industrial dispute’.  This term is defined by reference to the meaning in section 4 of the Act as modified by Part XV of the Act, except in Chapter 7 of the Bill where a more detailed definition appears in Clause 141(1).  Whilst we understand the reason for the extended definition in Chapter 7, the Bill is made more complex by the need for the type of cross-referencing required by the structure adopted.
3.2
The Bill does not comprise a complete, simple legal code for the building and construction industry.  That is Master Builder’s vision:  a separate and complete workplace relations code for the building and construction industry.  We understand that drafting a statute that contained the entirety of a workplace relations and occupational health and safety regime for the industry would have been extremely time consuming.   Whilst we are aware that some of the Bill’s complexity arises because of the constitutional heads of power used to obtain coverage, we note that the necessary simplification of the Act that is part of the Government’s agenda should proceed as a matter of urgency and with it a revamp, as soon as possible, of the Bill.  Whilst this action might be perceived as idealistic, Master Builders as a representative of a large number of small businesses, must persist in seeking the greater accessibility of the workplace relations system.  We are therefore asking the Government, as a matter of urgency, to complete the work it has commenced in simplifying, in a non-contentious manner, the Act and for that work to then flow on to the Bill.
3.3
In addition, we suggest that the Government ensure that with the passage of the Bill a number of plain English operational guides are drafted and released.  We would be happy to consult with your Department about the terms of these guides and to distribute them to our members, as was discussed with Departmental officers on 10 October 2003.
3.4
The issue of complexity also arises in terms of the need for transitional arrangements to apply.   The Master Builders’ submissions on the Cole Report outlined the need for there to be transitional arrangements in a number of subject areas especially in relation to the National Building Code, taken up in paragraph 8.2 below.  We look forward to further interaction with Government about the nature and extent of those arrangements.

3.5
Throughout the Bill, new reporting and other bureaucratic obligations are imposed on employers, principally to ensure a flow of information to the new regulator.  These new extensive reporting requirements impose costs on the industry.  The costs associated with the new regime should therefore be carefully monitored to ensure that they do not outweigh the benefits that the Bill will bring for labour productivity.  Master Builders looks forward to working closely with the Commonwealth in the design of the underlying administrative arrangements attending these provisions.
4.0
Overlaying Bureaucracies

4.1
In our submissions on the Cole Report to the former Minister, the Hon Tony Abbott, we explained that in considering the Royal Commission’s recommendations the Government should adopt an approach which saw the proposed Australian Building and Construction Commission (ABCC) as a ‘one-stop-shop’ for building and construction industry issues.  We note that this is not the approach adopted in the Bill and that the Australian Building and Construction Commissioner (ABC Commissioner) will not be vested with authority to deal with matters arising under the Trade Practices Act.  Further, in response to Recommendation 192 of the Cole Report, Master Builders suggested that the ABCC should be given power to receive complaints and to formally refer matters to other agencies.  The ABCC should also then be empowered to report on the progress of the matter with the other agency to the original complainant.  The ABC Commissioner should have the power to report any failure of other agencies to respond to the complaint.  We do not believe that there is any impediment in the Bill to the ABC Commissioner carrying out this function administratively.  In other words, the ABC Commissioner could keep a log of references to other agencies, Federal, State or private, and report upon the responsiveness of those agencies in the relevant annual report.  For agencies other than Commonwealth agencies we understand that it would be difficult for there to be other than moral suasion used in this process.  However, for Commonwealth agencies there should be a process developed and supporting laws introduced into Chapter 2 of the Bill whereby the ABC Commissioner is able to require them to respond within a reasonable time.
4.2
In addition, we would urge the Government to require the Australian Competition and Consumer Commission (ACCC) to publish a plan of activity which demonstrates that it will act pro-actively in the area of industrial relations induced secondary boycotts.  The ACCC should be more prepared to “stand in the shoes” of small business than has been evidenced in the past.  There should be an undertaking from the ACCC that it will not decline to act in regard to taking action against those who employ secondary boycotts against small business owners on the grounds that the resources to be expended do not, in the public interest, justify the cost of taking proceedings.  There is a cost associated with restoring the rule of law in the building and construction industry and that short term cost will bring long term benefits to the community via a more productive and efficient industry.
4.3
We note that the Bill intends to cover the field in a number of subject areas;  it does so by using the conciliation and arbitration power and the corporations power in particular.  Master Builders supports there being a uniform system for workplace relations to the extent possible using these and other heads of power.  We suggest that discussions between the States and the Commonwealth of the kind recommended by the Royal Commissioner in respect of rights of entry laws (see Recommendation 65) take place and the Commonwealth seek the agreement of the States to enact complementary legislation so as to secure a completely uniform system.
5.0
Objects of the Bill (Chapter 1)
5.1
Clause 3 of the Bill is supported.  However, recent Australian Industrial Relations Commission (AIRC) proceedings (C2002/5778) regarding school based apprenticeships and the CFMEU’s reluctance to support the introduction of school based apprenticeship provisions into the National Building and Construction Industry Award 2000 (the Award) point to the need to have an object that emulates s.3(b) of the Act.  The employment of young people and protecting their competitive position in the labour market are vital factors that will contribute to the future productivity of the building and construction industry.
5.2
Similarly, the culture of the building and construction industry needs to change to better accommodate the interests of women.  This aim is being denied by the CFMEU which consistently opposes creation of part-time provisions in the Award.  There should be specific reference in the objects of the legislation to encourage participation of women in the industry.

5.3
We also believe that the Bill will contribute markedly to the productivity and efficiency of the industry, as expressed in Clause 3(1).  However, we note that words similar to those in s.3(a) of the Act “encouraging the pursuit of high employment” have not been included as part of the objects of the Bill.  We would like to see such an object adopted.
6.
Definitions (Chapter 1)
6.1
There are three principal matters that arise in this part of the Bill (Clauses 4-8).  The first is the pivotal definition in Clause 5 which defines ‘building work’.  In discussions with Departmental officers we proposed that Clause 5(1)(g) be altered to cover demolition work.  This proposal sparked a discussion as to whether or not all of the other forms of activity set out in Clause 5(1)(b) should also apply to the exclusion in Clause 5(1)(g).  We believe that the relevant exclusion should be widely drafted because, to the extent possible, the domestic industry should be excluded from the Bill.  We believe that this issue should be further considered by Government.
6.2
This latter issue is at the nub of our next point.  We ask that the Government consider a statement in the Explanatory Memorandum or in the Minister’s second reading speech (or in the text of the Bill if so required) which establishes that in interpreting the statute, the AIRC and the courts, where there is doubt, simply apply an interpretation that excludes the domestic building industry from its terms.
6.3
The definition of pattern bargaining in Clause 8 is one that raises a number of issues.  Some of these are taken up below in relation to the discussion on Clause 62.  In particular, we note that Clause 8(5) contains a definition of “genuinely trying to reach agreement.”  That expression is important as it guides the manner in which the new bargaining regime envisaged by the terms of the Bill will operate.  The definition says that the relevant phrase “has the same meaning as in s.170MW of the Workplace Relations Act, as affected by section 62 of this Act”.  We raise the issue of the extent to which this manner of drafting has the effect of displacing the current law, especially case law surrounding s.170MW.  Does this definition mean that the criteria in clause 62 are now the only guide to genuineness when negotiating a proposed building industry agreement?  This issue needs further clarification.
7.
Australian Building and Construction Commissioner (Chapter 2)
7.1
Master Builders supports the scheme of arrangement outlined in Clauses 11 to 25 of the Bill.

7.2
We refer to the comments made in paragraph 4.1 of this submission.  Clause 16 should be modified so that there is a requirement for the ABC Commissioner to report on the number of complaints/referrals made and the nature of the complaints as well as, consequently, the nature and extent of responses from other agencies.

7.3
Attention is drawn to paragraph 4.2 above in regard to clause 15 of the Bill.  Master Builders is of the view that where the ABC Commissioner delegates his powers or there is an administrative arrangement of the kind proposed with the ACCC, those arrangements should be a matter of public record.  The delegations should be published in the Gazette as a formal record and posted on the Commissioner’s website.  There should be absolute clarity in the administrative arrangements between the agencies so that where potential conflict exists, for example in action that might be in breach of Chapter 6 of the Bill as well as in breach of the Trade Practices Act, the individual agencies responsibilities are known to building industry participants.
8.
The Building Code (Chapter 3)

8.1
Clauses 26 to 30 of the Bill comprise a skeleton.  The flesh and blood of the provisions will be dependent upon the terms of the new Building Code.  Accordingly, Master Builders reserves its comments until the new Code is developed.  We would ask the Commonwealth to publish the new Code in draft form for comment before it is implemented.  We believe that there should be a mechanism developed, perhaps in accompanying regulations, that will simplify any legal challenges to the Code’s interpretation.  A dispute resolution mechanism that is quick and inexpensive should be considered.
8.2
We also refer to the comments made above in paragraph 3.4 concerning transitional arrangements.  It is in the area of the application of the new Code that transitional arrangements are highly important.  In Master Builders’ submission on the Cole Report, we suggested that a statutory provision that exempts current enterprise agreements that would offend against the new Code or against new statutory provisions should be enacted.  We believe that a provision in a separate Bill setting up transitional arrangements to this effect (at the least providing exemption for certified agreements that were negotiated prior to the promulgation of the Bill that extends to the nominal expiry date of these agreements) would assist the industry.  Necessary certainty in regard to current certified agreements should be obtained.
9.
Occupational Health and Safety (Chapter 4)

9.1
Master Builders supports the establishment of the Federal Safety Commissioner.

9.2
We fully support the provisions of Clause 47 except that we believe the terms of Clause 47(7) will induce a great deal of disputation.  The subclause stipulates that a relevant dispute resolution procedure is “to be disregarded to the extent that the non-compliance was due to circumstances outside the employee’s control.”   Under occupational health and safety laws, most of the obligations of control of premises, machinery and the general conditions of work vest in the employer.  We believe therefore that the provision goes too far and will enable employees to avoid the principal provision as, legally, most OH&S standards are not formally within their control.  We recommend that subclause 47(7) be deleted.
9.3
Clause 50 deals with the proposed accreditation scheme.  We would appreciate the opportunity to comment on the scheme of accreditation in draft form.  One of the major platforms of the new building industry occupational health and safety regime is in Clause 50(4), the substance of which is to exclude non-accredited contractors from the Commonwealth contracting process.  This is a big step.  Accordingly, the detail of the scheme is vital to the future of Master Builders’ members and it is in the public interest that the regulations establishing the scheme be exposed in draft along the lines of the process used for obtaining comments on the Bill.
10.
Awards, Certified Agreements and Employment Conditions (Chapter 5)
10.1
The Cole Report outlined a number of problems with Award arrangements in the building and construction industry.  Master Builders has said on previous occasions that the Award simplification process did not serve the industry well and that the Award is a difficult and cumbersome document.  This is especially the case with the allowances specified in the Award.  Recommendation 98 of the Cole Royal Commission was fully supported as a means to deal with the issue of consideration of allowances as long as the industry’s costs were unlikely to increase as a result.  Whilst Clause 52 is supported, it does not achieve this end.  We believe that too much discretion is vested in the AIRC.  In addition we would urge a change to s.51(2)(j) be considered with a view to requiring the AIRC to consolidate the current Award allowances as proposed by the Cole Report but without additional costs to the industry.  We are aware that this is a difficult area of the law and that constraining the AIRC’s powers to a limited number of allowances at the current levels of payment at the time an application is made may not be legally feasible.  However, we would ask that this matter be further investigated.

10.2
We oppose Clause 51(2)(k).  The industry’s productivity is already suffering from the building unions’ 36-hour week campaign.  The abject failure of the French Government’s laws of 1978 and 2000 in limiting the working week to 35 hours is now well documented
 and highlights the danger of universally limiting working hours.  Whilst we understand that the Royal Commissioner recommended the introduction of this provision, it seems out of step with other measures to encourage productivity and to reduce pattern bargaining or other sector wide arrangements.  Further, there is little evidence that workplace accidents are solved by capping hours.  Without regard to specific workplace situations this provision will cause harm.  With the strengthened occupational health and safety arrangements that will apply as outlined in Chapter 4, it is difficult to view this provision as other than misconceived.
10.4
Clause 62 is not supported by Master Builders.  Ideally, it should be deleted.  The other provisions in the Bill, particularly related to pattern bargaining, mean that the current interpretation of s.170MW of the Act is preferred to the criteria established by Clause 62.  Clause 8(2) goes to the heart of the matter.  It states that conduct by a person is not pattern bargaining “to the extent to which the person is genuinely trying to reach agreement on the matters that are the subject of the conduct.”   However, the structure of the Bill is process oriented rather than outcome oriented.  This is highlighted by the criteria in Clause 62 which are all related to conduct of meetings and related behaviours rather than the outcome that the bargain is to achieve.  If deletion is not favoured, Clause 62 could contain material which deals with the extent to which productivity improvement issues have been identified and pursued as a basis for conceding and sustaining improvements in wages and conditions in the relevant workplace.  This criterion is focused upon the outcome.  In addition we are concerned that some of the current outcome focused provisions of the law will be supplanted by the list of criteria in Clause 62.  This would be a backward step for the industry.  Hence, Clause 62 should be deleted or changed to have the necessary outcomes focus.
10.5
Clause 64 should be changed.  We do not believe that the restriction of this provision to a situation where there are ten employees or more is appropriate.  With smaller firms the option should be available for smaller firms’ employees to participate in a supervised secret ballot.  In order to ensure fairness, an ABCC inspector or the Industrial Registrar or their nominated representative, for example a local Constable or Clerk of the Courts, should be authorised to supervise a ballot under section 64.  This would occur by way of a procedure that was established by regulations and invoked at the request of employees.  We would be happy to have further discussions about this issue.
11.
Industrial action (Chapter 6)
11.1
One of the most important elements of the new regime emanating from the Bill will be the manner in which industrial action is appropriately confined and unlawful industrial action is appropriately punished.  Hence, Chapter 6 of the Bill is a key element of the reform package.

11.2
Clause 71 sets out a number of definitions that are used in Chapter 6.  A definition that will undoubtedly be the subject of litigation is “building industrial action,” as it is the key concept in Clause 72 whereby such action is unlawful if it meets the three criteria set out in Clause 72(a)-(c) inclusive.  We believe that the definition of “industrially motivated” referred to in Clause 71(l) and 72(a) needs to change or be deleted.  We believe it should be changed in two respects.  First, whilst the purpose of all industrial action may be viewed as being for the purpose of “disrupting the performance of work” as set out in paragraph (d) of the definition of “industrially motivated”, there is a growing tendency in some AIRC decisions to exclude from s.127 actions in particular so called “politically motivated” action.  Simply, industrial action that is not protected action should be impermissible.  Alternatively, it should be clear that if the action has the effect of disrupting the performance of work, it is “industrially motivated.”  The second change proposed is to clearly reference the right to take action under ss.45D and E of the Trade Practices Act contemplated by the words that appear at the end of the definition of industrially motivated.

11.3
Clause 77 of the Bill is supported.  However, a mechanism is needed to simply establish or distinguish the dividing line between those matters that pertain to the employment relationship and those that do not.  Clause 77 will not operate in an appropriate manner unless the distinction is a “bright line”.  Master Builders supported Recommendation 38 of the Cole Report with two modifications that would have enabled the ABCC to issue an advisory opinion about this matter.  We remain in favour of such an approach.  The ABC Commissioner should be empowered to issue a formal opinion on this matter which should have prima face evidentiary value in the AIRC at the least.
11.4
We support Clause 79.  We understand that it has been drafted to remedy the situation regarding the Emwest decision.  We suggest that for the benefit of a court or the AIRC, this design be made plain and the Explanatory Memorandum or the Bill itself reveal this intent e.g. by way of a statutory note.
11.5
We also support the “prescribed number” concept in Clause 85.  This is a reasonable response to the position of smaller employers and responds in a more appropriate way to the issue of secret ballots than applying a cut-off number of 10 employees. 

11.6
We note Clause 118(2) where the Commonwealth is liable to pay 80% of the authorised ballot agent’s costs in holding a secret ballot.  Whilst at present under the Electoral Act, the Commonwealth meets 100% of similar costs, the industry is prepared to meet the cost of one-fifth of holding such ballots as the advantages to be obtained outweigh this new cost.
11.7
Clause 133 appears to supplant s.127 of the Act.  This intent should be made plain.  We support the provision except that we believe that the AIRC’s discretion should be reduced.  We suggest that to this end the word “may” be substituted for the word “must” in the first line of Clause 133(4) so the AIRC must act to issue an interim order.

12.
Freedom of Association (Chapter 7)

12.1
Master Builders’ understanding of these provisions was advanced by discussions with Departmental officers on 10 October 2003.  The provisions are generally supported.

12.2
The statutory note in Clause 151 is insufficient.  There should be an unqualified statement that use of signage or other indication of “no ticket, no start” is unlawful. 

12.3
It should be clear that all of the obligations relating to freedom of association apply to contractors who do not employ staff.  Clause 157(3) should be extended via a provision in Clause 160 or elsewhere so that the engagement or non-engagement of a contractor is not able to be permitted where coercion was used by unions or by others to affect this situation.
12.4
The Bill should make it clear that a worker’s entitlement to a benefit under an industrial instrument per Clause 154(h) of the Bill is not affected when an employer offers any other lawful form of industrial arrangement such as an AWA.

13.
Right of Entry (Chapter 9)

13.1
Master Builders supports these provisions in their entirety save for one matter.

13.2
We do not support the position whereby State occupational health and safety right of entry permits are allowed, in effect, to prevail over the new Commonwealth permits established by the Bill.  This situation arises because of the manner in which Clauses 192 and 210 are drafted.  The use of right of entry via OH&S laws would be particularly pertinent in NSW where rights of entry under the OH&S laws apply.

14.
Accountability of Organisations (Chapter 10)

14.1
The provisions of the Bill that have the effect of improving the accountability of organisations in the industry are supported.

14.2
Master Builders does, however, believe that Clauses 211 and 212 should be altered.  Clause 211 deals with deregistration.  Deregistration should not be an outcome unless there has been a consistent failure to comply with an injunction or an interim injunction granted under the Act (“3 strikes”).  A one-off failure to comply should not be a trigger.  In our submission on Cole we proposed that there be a change in the deregistration criteria so that there be at least 3 strikes before deregistration occurs.  That proposition is renewed.
14.3
Clause 212 is highly discretionary.  Objective criteria should be added such as criminal convictions made against an official in the last 5 years.
15.
Demarcation Orders (Chapter 11)


These provisions are supported without qualification.

16.
Enforcement (Chapter 12) and Miscellaneous (Chapter 13)

16.1
Chapter 12 deals with enforcement and contains requirements that strengthen the current penalties for breaches of workplace relations laws and are supported.  We refer to Clause 225(b) and give support to the offence provisions there created.  However, what is required to complete the enforcement regime is a concomitant requirement for building industry participants to actively co-operate with ABC inspectors.  We ask for the inclusion of such a duty, punishable by a Grade A penalty.  Objective evidence of a failure to co-operate might be the improper content of an answer that was obtained under compulsion e.g. swearing at the inspector or a deliberate response that had no bearing on the question asked.
16.2
We support Chapter 13.

17.
Conclusion


As is clear from the submission, the Bill is, in large part, supported by Master Builders.  It is necessary for the new, strengthened workplace relations laws to be enacted in order to restore the rule of law to the industry.
**********
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