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EXECUTIVE SUMMARY

Master Builders Australia Inc (MBA) largely supports the reforms proposed in the Final Report of the Royal Commission into the Building and Construction Industry.  This submission deals with MBA’s response to the Report’s Recommendations about all areas covered by the Report except for workplace relations and occupational health and safety.
In this submission, MBA provides practical feedback on implementation of the Recommendations.  The principal area of disagreement is on the subject of proposed national legislation about security of payment.  We have recommended that a Productivity Commission report on that matter be published before Commonwealth legislation is developed, particularly in light of the extent of State based legislation.

MBA has also suggested that increased levels of tax administration or increased frequency of payment obligations for workers compensation will not impact positively on the levels of compliance in taxation or workers compensation matters.  Greater enforcement of the current law is a better solution to the problem of non-compliance.

Overall, MBA maintains the view that the workplace relations component of the Cole reforms should proceed as soon as possible.
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********************************
1.0

Introduction
1.1
Master Builders Australia (MBA) represents the interests of all sectors of the building and construction industry.  MBA consists of nine State and Territory builders’ associations with over 24,000 members.  These members operate in the following sectors:

· housing

· commercial/industrial

· civil engineering

· manufacturing and supply

· specialist contracting
The members range in size from large multinational and national contractors to small subcontracting businesses.

1.2
In May 2003 MBA made a submission
 to the Hon Tony Abbott, Minister for Employment and Workplace Relations, giving MBA’s response to the majority of the recommendations set out in the Final Report of the Royal Commission into the Building and Construction Industry (Cole Report).  That submission dealt with workplace relations and occupational health and safety issues.  This submission deals with a number of other subjects encompassed by the Cole Report recommendations.  With this response, MBA has now provided its view of all 212 Recommendations in the Cole Report.
1.3
For the sake of brevity we have not set out the full text of each Recommendation addressed.
2.0

Payroll Tax – Recommendations 101-103
2.1
Recommendation 101

2.1.1
The Royal Commissioner found evidence of evasion of payroll tax obligations in the building and construction industry, particularly by persons engaged in phoenix company activity.  MBA believes that tax evaders should be punished.  However, the notion of making one entity or employer liable for the evaded tax of another, as envisaged in Recommendation 101, is rejected.  The liability should not be transferred.

2.1.2
The application of related employer concepts may, in some instances, lead to greater levels of tax equity.  The current policy mix in the income tax system has achieved a balance between equity and efficiency.  Current law requires that wholly owned groups must elect to be taxed in one of two ways – as a single consolidated tax paying entity or on an individual entity basis for each member of the group.  If an election is made for individual entities to be taxed as such, then that election should stand for all purposes.  This is not the same conception that underlines the grouping provisions of Part 4A of the Payroll Tax Act 1971 (NSW).  However, we believe the adoption of the method used in the Income Tax Assessment Act is fair.  A change in income tax administration does not assist where the solution to the problem identified is increased detection and/or punishment of evasion.  The change in tax administration proposed is not an efficient way of dealing with taxation of companies in a wholly owned group and is not at the nub of the solution to the problem.  State revenue authorities should concentrate resources on enforcement of the current law.  (Similar arguments are set out in paragraph 11.1 where changes to workers compensation have been recommended).

2.1.3
MBA also notes that the States now have a considerable growth tax in the form of the GST.  With most States now turning revenue positive as a result of the GST, all State taxes should be considered in a wide-ranging review aimed at removing the most inefficient taxes.

Summary:

While agreeing that phoenix company activities should be addressed, the Recommendation as it applies to payroll tax is opposed.

2.2
Recommendation 102
This Recommendation, subject to appropriate safeguards being introduced, is supported.  If information sharing will lead to greater detection of payroll tax evasion, then that measure can only be supported.  However, MBA is concerned that the information should be used solely to detect tax evasion and any information exchange should be subject to strict protocols as to its use.

Summary:

Recommendation supported.
2.3
Recommendation 103
We oppose payroll tax as it is essentially a tax on jobs.  It acts as a disincentive to employment and investment in training.  This Recommendation calls for greater harmonisation of key definitions that will enhance the clarity of obligations in the building and construction industry.  That intention is supported.  However, harmonisation should not equate with an increase in the levels of tax.  We would oppose any harmonisation that broadened the definition of wages for the purposes of collecting payroll tax.  As discussed above, in order for the overall tax system to operate more efficiently, State taxes need to be reduced as GST revenue expands.  Payroll tax is no exception to this general rule.  However, given the continued existence of State tax, MBA does not oppose tax competition amongst States with regard to the levels, breadth or thresholds of taxes.

Summary:

Supported with qualifications.
3.0
Phoenix Companies – Recommendations 104 - 109
3.1
Recommendation 104
In the same manner that MBA opposes tax evasion, we oppose fraud.  This is a point of reference for our membership of the ATO Cash Economy Taskforce.  The central purpose of the Taskforce is to assess and improve current enforcement techniques.  The guidelines proposed to be established in relation to combating fraudulent phoenix company activity would benefit from development in concert with the Taskforce having regard to its pre-existing work.  The overriding responsibility of any agency which develops these guidelines should be first to avoid punishing those who fail in business as a natural consequence of the market and secondly to ensure that all terms used in the guidelines are referenced back to clear and easily understood concepts.

Summary:

Recommendation supported with qualification.
3.2
Recommendation 105
The working party that is to be established to advance Recommendation 104 should, as stated, do so in co-operation with the ATO Cash Economy Taskforce.

Summary:

Recommendation supported with qualification.
3.3
Recommendation 106
This Recommendation in essence states that the current law should be enforced.  The Australian Securities and Investment Commission (ASIC) should enforce the current law.  It seems clear that enforcement of the current law will deal with the problem raised.

Summary:

Recommendation supported.
3.4
Recommendation 107

This Recommendation is supported.

3.5
Recommendation 108
Whether or not penalties provided in the Corporations Act 2001 for offences that may be associated with fraudulent phoenix company activity need to be increased, should be part of the terms of reference of the ATO Cash Economy Taskforce that will generally be responsible for the preparation of the guidelines envisaged under Recommendation 104.

Summary:

Recommendation supported with modification.
3.6
Recommendation 109
Recommendation 109 seeks to strengthen the power of ASIC to disqualify a person.  As stated earlier, those who become bankrupt or insolvent as part of the natural processes of the economy, should not be punished beyond the financial and personal difficulties normally associated with that process.  If this Recommendation is implemented, it should be directed towards fraudulent phoenix company activity and those associated with it.  It should be entirely connected to that behavior rather than any behaviour of a broader nature.  

Summary:

Recommendation supported with modification.
4.0
Retention of Wage Claim Amounts – Recommendations 110 and 111
4.1
Recommendation 110
This Recommendation is supported.  

4.2
Recommendation 111

This Recommendation is supported.  Unclaimed monies should not be used by third parties for purposes that benefit them.  If monies are unclaimed they should be paid to consolidated revenue for the benefit of the community.

Summary:

Recommendation supported.

5.0
Security of Payment – Recommendations 112 - 117
5.1
Recommendation 112
Security of payment legislation imposes benefits and costs into the contractual system.  The pre-qualification concerning the assessment of the financial viability and capacity of firms to undertake various types of building and construction work is a good idea.  However, it is important that this assessment process (including, of course, the substantive criteria adopted) does not become an anti-competitive device used as a basis to exclude entry to the industry i.e. acts as a barrier to entry or excludes participation in a tendering process.  In many senses, pre-qualification already occurs where those who let tenders have considerations built into those tenders about the financial viability of tenderers.  In that sense, this matter is best left to the market and individual States and Territories where State legislation governs this issue.

Summary:

Recommendation opposed.

5.2
Recommendation 113
This Recommendation provides that the Commonwealth should act as an exemplar as a condition of Commonwealth funding to State or Territory projects and ensure that tenderers promote good payment practices to subcontractors on those projects.  As stated, MBA believes that it is better that such practices are left to the market and included in tender documents rather than legislated or included in the National Code and Guidelines.  If the Recommendation means that the provision becomes a compulsory part of the National Code and Guidelines, it is opposed.  A discussion of the MBA’s position on the National Code and Guidelines was set out in our prior submission on the Cole Report.

Summary:

Recommendation opposed.

5.3
Recommendation 114
5.3.1
MBA supports the commissioning of a study.  We do not believe that any action should be taken until the results of the study have been published.  The issue of compulsory insurance for matters related to the building and construction industry is vexed, not the least of which is the increased costs in financial and compliance terms.  There are ongoing issues with privatised compulsory home warranty insurance that should not be replicated elsewhere in the sector.  This is especially the case where one of the risks to be indemnified is the insolvency of a builder:  this cover is difficult to effect and costly.  Essentially, the notion of compulsorily indemnifying this risk negates the concept of insurance.

5.3.2
There is also a disadvantage in having legislation which, by its terms, underpins entitlements of employees and contractors in the event of insolvency.  The Commonwealth has rejected the notion of insurance to fund such a scheme and has erected a safety net scheme.  To the extent that this Recommendation is different from the notion of a safety net, then it should be studied in detail.  That study should clearly seek to balance the cost and benefits mentioned in response to Recommendation 112.  Despite support for the study, we have reservations about the viability of the Recommendation, especially the viability and cost of any compulsory insurance.  Apart from the conduct of a study, the Recommendation appears impractical, unsuitable and ill-founded.

Summary:

Recommendation supported in part.

5.4
Recommendation 115
This Recommendation is supported.  Education of subcontractors about their existing rights is fully supported.  This is supported above the erection of further measures which might be a cost burden for the industry.

Summary:

Recommendation supported.

5.5
Recommendation 116
This Recommendation is opposed.  Consideration of any Commonwealth law in this area needs to take into account State developments and to avoid duplicating regulation.  Despite the stipulation by the Royal Commissioner in Recommendation 114 that the study proposed pursuant to that Recommendation should not delay the introduction of the Bill proposed under Recommendation 116, we disagree.  We suggest that any further progress on this issue await the study that is indicated in Recommendation 114 which should also encompass whether or not the Commonwealth should enact the Bill proposed by the Royal Commissioner having regard to the regulation that applies at the State level.  This is particularly the case having regard to the controversy surrounding the draft Bill, set out at paragraph 158 of Chapter 14 of Volume 8 of the Cole Report.

Summary:

Recommendation opposed.

5.6
Recommendation 117
The Recommendation supports the stance that MBA is taking in regard to Recommendation 116.  The fact that the Commissioner has asked that the detailed submissions referred to in Recommendation 117 be taken into account when any debate concerning development or enactment of the proposed Bill occurs, means that there are some doubts and hesitations in his mind about the final terms of that Bill.  The submissions mentioned should be part of the study to be conducted under Recommendation 114 that deals with the issue of compulsory insurance and also whether or not the Bill, provisionally called the Building and Construction Industry Security of Payments Bill, should proceed.  The best manner in which to conduct a study would be as a reference to the Productivity Commission.  The matter can be re-assessed in that forum and the problem set out in paragraphs 165 and 166 of Chapter 14 of Volume 8 avoided.  In other words, a Productivity Commission enquiry will enable those stakeholders who have made comment on the substance of the draft Bill to have an opportunity to refine their submissions.  In addition, the costs and benefits of the proposal examined from the perspective of benefit or otherwise to the Australian economy will be better articulated through a Productivity Commission report.

Summary:

Recommendation supported in part.

6.0
Superannuation – Recommendations 118 - 123
6.1
Recommendation 118
This Recommendation calls for the Australian Taxation Office (ATO) to review the impact of the amendments to the superannuation guarantee legislation that will commence on 1 July 2003 concerning a move to quarterly superannuation guarantee payments by employers.  The ATO study is to determine whether superannuation compliance for the building and construction industry has or has not improved from the move to quarterly payment and whether or not compliance would be enhanced by a requirement for monthly payments by employers.  To the extent that the Recommendation calls for a study to be undertaken, MBA is not opposed.  However, the timeframe of a study after twelve months is too short.  In fact, there will obviously only have been four quarterly payments in the timeframe proposed.  It is suggested that the study take place after at least two years of the new system’s operation, i.e. that it take place on or about 1 July 2005.

Summary:

Recommendation supported with modification.

6.2
Recommendation 119
Recommendation 119 is supported.  It essentially says that the ATO should not retain employer funds held for superannuation purposes on the basis that there has been non-compliance with bureaucratic procedures.  The Recommendation is suitably proactive in that the monies the ATO holds should be invested for the purposes for which they were paid rather than held by the ATO pending notification by employees.

Summary:

Recommendation supported.

6.3
Recommendation 120
This Recommendation calls for a review of superannuation funds operating in the building and construction industry regarding their policy and practices concerning the provision of information to third parties.  The provision of that information should be consistent with requirements of confidentiality and privacy attaching to member information.  The Recommendation is supported but the proposed review should involve industry participants.  It is suggested that the Commonwealth, including all relevant regulatory agencies, convene a meeting with all superannuation funds operating in the industry in order to exchange views on the best way to implement this Recommendation.

Summary:

Recommendation supported with modification.
6.4
Recommendation 121
This Recommendation must be supported.  As part of the need to restore the rule of law in the building and construction industry, it must be clear that recovery of monies by other than lawful means is not appropriate.  In any meeting or a round table called for the purposes of Recommendation 120, Recommendation 121 should also be on the agenda.

Summary:

Recommendation supported.

6.5
Recommendation 122
This Recommendation is supported.  Every consumer who properly lodges a complaint about a matter with a Government authority, not only the ATO, is entitled to receive a response about the outcome of their complaint.  That is a fundamental right of consumers.  However, where a complaint is frivolous or vexatious, it is understandable that the ATO does not reply.  In particular, registered organisations should not have the ability to foment industrial disputes through this process.  Inquiries in writing directly from a beneficiary should always receive a reply from the ATO.

Summary:

Recommendation supported.

6.6
Recommendation 123
This Recommendation is supported.  Subject to appropriate safeguards, if secrecy or confidentiality provisions are currently a barrier to the appropriate feed-back required by consumers in respect of superannuation, then those rules are operating in a manner that was not intended by the law.  

Summary:

Recommendation supported.

7.0
Taxation Obligations – Evasion – Recommendations 124 - 135
7.1
Recommendation 124
MBA does not oppose increased funding being provided to the ATO.  However, the Cole Report did not deal with an assessment of whether or not the current ATO resources are adequate.  Before additional funding was granted, it would need to be shown that current resources were insufficient, especially in the light of the increased ATO staffing announced in the recent Federal Budget.  Federal funds are limited and it is possible that funds provided for anti-avoidance may be better employed in other areas.

Summary:

Recommendation supported with modification.

7.2
Recommendation 125

The ATO is already working closely with MBA to monitor and review the application of the alienation of personal services income legislation in the building and construction industry.  As to whether or not additional resources are needed in regard to undertaking this function, that is a matter which needs further investigation.  

Summary:

Recommendation supported with reservation.

7.3
Recommendation 126
As stated in paragraph 7.2, MBA is working closely with ATO to monitor the impact of the alienation of personal services income legislation upon the industry.  It is not clear that a formal review at the end of twelve months is appropriate.  It may be that MBA and ATO agree to a different date and consultations.  We have no difficulty with a formal review of the legislation.  However, there are currently a number of test cases which are due to be mounted relating to the interpretation of this legislation and its practical effect on the industry.  The review proposed should await the outcome of those test cases.

Summary:

Recommendation supported with modification.

7.4
Recommendation 127
We do not oppose an audit process in relation to the issue of Australian Business Numbers.  However, MBA would like to be involved in any such audit, especially in terms of developing a scoping for the work and having access to the results of that audit.

Summary:

Recommendation supported with modification.

7.5
Recommendation 128
The outcome of this Recommendation should await the outcome of the audit proposed in terms of Recommendation 127.  MBA does not oppose the ATO providing an opportunity for compliance without penalty.  However, whether or not that step is necessary should be assessed following the audit undertaken pursuant to Recommendation 127.

Summary:

Recommendation supported with modification.

7.6
Recommendation 129
We support this Recommendation.  With the increase in the regulatory burden upon small business that has occurred following the application of the New Tax System, education about changes in the use, in particular, of Australian Business Numbers, is appropriate.  

Summary:

Recommendation supported.

7.7
Recommendation 130
This Recommendation is opposed.  The arguments for our opposition to Recommendation 130 have been articulated in paragraph 2.1 of this submission in the context of a similar Recommendation concerning payroll tax.  Issues of unlawful conduct should not be confused with tax administration practices;  tax evasion will occur even though tax administration is increased for those who do comply with the law.

Summary:

Recommendation opposed.

7.8
Recommendation 131
We support consideration of this Recommendation.  Any amendment as proposed should be very carefully worded to ensure that it is restricted to the circumstance identified in the Cole Report, i.e. that it is a director of a phoenix company involved in proven fraudulent activity as a means to avoid the consequences of a director’s penalty notice who is punished.  The amendment should not compromise the notion of voluntary administration or voluntary liquidation more generally.

Summary:

Recommendation supported with modification.

7.9
Recommendation 132

As mentioned in response to Recommendation 102 in paragraph 2.2 of this submission, we do not oppose information exchange by a number of agencies.  However, suitable protocols, including safeguards, should be put in place to ensure that the information is used solely for the purpose of detecting tax evasion.

Summary:

Recommendation supported with modification.

7.10
Recommendation 133
This Recommendation calls for more information sharing.  However, the boundaries of the material that might be relevant to the detection of tax evasion are difficult to articulate.  Before MBA could fully support this Recommendation, it would need to be far clearer as to what the boundaries were on “information relevant to the detection of tax evasion” mentioned in the Recommendation.

Summary:

Recommendation supported in part.

7.11
Recommendation 134
This Recommendation goes hand-in-hand with Recommendation 133 and the same modifications or reservations that we have in regard to Recommendation 133 are also expressed in this context.  

Summary:

Recommendation supported in part.

7.12
Recommendation 135
We point out that there is already a high level of dialogue between MBA and ATO.  There is a standing Property and Construction Industry Partnership between MBA, ATO and other industry representatives.  The minutes of the meetings of this Partnership are made public.  It is suggested that this Recommendation be modified to ensure that the Property and Construction Industry Partnership takes into account the matters set out in Recommendation 135(a) directly.  So far as representation of unions in tax discussion groups is concerned, we do not believe that it is appropriate to expand the membership of the Partnership.  Unions do not have to deal directly with the technical taxation issues that confront employers.  Whilst unions have legitimate functions in servicing their members, they do not have a direct interest in business taxation matters.  

Summary:

Recommendation opposed.

8.0
Trade Practices Investigation

8.1
Recommendation 136


MBA is not opposed to this Recommendation.  We would like to be consulted in relation to the terms of reference for the review and reserve our final decision until the terms are settled.  The ACCC should be given additional resources to conduct any review, particularly in light of the far-reaching consequences of a review in that it may impinge upon a test case currently being pursued by another employer body
 and may have implications for a large number of employers in the building and construction industry. 

Summary:

Recommendation supported with modification.

9.0


Training – Recommendations 137-142

9.1
Recommendation 137


MBA believes that abuse by unions of the training system to facilitate their industrial relations agendas has been damaging to the cause of attracting young people to the industry.  As an example, the CFMEU opposes the creation of more flexible training packages when compared with the training packages devised for a traditional four-year apprenticeship.  



To the extent that registered training organisations can only access public funding when nationally endorsed national training packages are implemented, there is already an appropriate limitation on funding.  Accordingly, Recommendation 137 (c) is supported. 

Summary:

Recommendation supported in part.

9.2
Recommendation 138


We support the conduct of an audit as proposed.  The audit should lead to the establishment of arrangements whereby funding for new skill centres may proceed.  Any new proposals should not be encumbered by the adverse findings in the Cole Report.  Skill centres provide user choice for employers and their trainees by designing training around the needs of the industry rather than in fixing block periods of training.  To that extent they are of great benefit to the building and construction industry.  The forthcoming ANTA review of skill centres is welcomed.  

Summary:

Recommendation supported.

9.3
Recommendation 139
9.3.1
MBA, in its report to the Commonwealth on the National Training Skills Initiative 
pointed out that there are insufficient methods to determine the amount of money spent on training and the value of that expenditure to the industry.  In some cases, funding sources have been limited to seed granting for a particular project and not for development and implementation of those programs that meet the needs of employers and employees.  MBA presently has a contract with the Commonwealth to develop further recommendations arising from the Skills Initiative project which includes a change in the funding of apprenticeship and traineeship training to make it more effective.  The outcomes from this report are expected in the second half of 2003.

9.3.2
In addition, Recommendation 23 of the Working Group charged with overseeing this project, states as follows:



“The Working Group recommends that the range and quality of existing industry data be reviewed to better identify the skills needs and the training response required by the industry.  This data should also allow regional skill differences to be analysed.”



Any review must proceed, following consultation with industry, on the basis that the methodology of the study proposed is sound, on a statistical and data source basis.  The review should occur only after the work referred to in paragraph 9.3.1 is completed.

Summary:

Recommendation supported with modification.

9.4
Recommendation 140
9.4.1
We support the Recommendation.  This work should proceed as a matter of urgency.  

9.4.2
MBA has previously commented to Government that there is a significant problem in terminology surrounding apprentices or trainees (traineeships) and this has had particular problems in regard to the appropriate level of funding for delivery of training packages as well as the provision of employer incentives.  As an example, a traineeship that runs for 12 months attracts the same level of incentive as does a program of three or more years in the traditional apprenticeship mode.  The revised incentives arrangements announced by the Commonwealth in late 2002 have gone some way to remedying this problem by providing part of the incentive for achievement of an Australian Qualification Framework Level 3 outcome.  However, further work in this area will benefit the industry.

Summary:

Recommendation supported.

9.5
Recommendation 141



We strongly support this Recommendation.  Indeed, proceedings are currently underway in the Australian Industrial Relations Commission (AIRC) in order to provide safety net wage arrangements for school based apprentices and trainees in the National Building and Construction Industry Award 2000.  The fact that the CFMEU opposes this move is a further example of union obstruction in this area.

Summary:

Recommendation supported.

9.6
Recommendation 142


We support this Recommendation.  The building and construction industry needs to attract young, skilled workers.  Employers in the industry need to invest in training and the Commonwealth, as exemplar, will assist that process.  

Summary:

Recommendation supported.

10.0

Women in the Building and Construction Industry – Recommendation 143
10.1
Recommendation 143
10.1.1
This Recommendation is supported.  MBA believes that the reasons for under-representation of women in the industry should be properly examined.  We note that one of the strategies of the ABCC is to be empowered to encourage and monitor “opportunities for part-time work … and focusing on other issues found to cause resistance to the employment of women in the industry.”

10.1.2
This strategy has already suffered a blow.  The CFMEU recently opposed the insertion of part-time provisions in the National Building and Construction Industry Award.  The AIRC upheld the CFMEU’s position
.  In the MBA’s media release
 on the decision, we said as follows:



“Rather than appeal the decision MBA believes that it is a better use of resources to encourage Government to adopt the Recommendation of the Cole Royal Commission and to elevate the standards of conduct that apply on building sites.  That will have an obvious attraction for women.  The industry would like to employ more women, especially at the entry level, so that the building and construction industry can benefit from the increased participation rate of women.”

Summary:

Recommendation supported.

11.0


Workers Compensation Premiums – Recommendations 150-153

11.1
Recommendation 150
11.1.1
150(a)


This Recommendation is opposed.  Imposing greater administrative burdens on those employers who comply with the law is not an appropriate response to the issue of non-compliance.  Obviously, Government would welcome the increased cash flow that would be generated by compulsory quarterly workers compensation premium payments.  This would be to the detriment of the cash flow of employers in the industry and increase their administrative burden.  Thus, not only is the Recommendation misplaced in the sense that it does not deal directly with the problem, but it would also add unnecessary costs and administrative burden to the industry.

11.1.2
150 (b)



This Recommendation is opposed.  Forcing a principal contractor to be liable for workers compensation premiums not paid by a subcontractor in a particular project unless the subcontractor supplies the principal contractor with a statement advising that “appropriate” workers compensation premiums have been paid, will increase costs.  It will increase administrative costs and it will increase the actual costs of projects because principal contractors will need to take into account this contingent liability when tendering for projects.
  Enforcement of the current law against those who do not comply is a far more efficient solution than this proposal.

Summary:

Recommendation opposed.

11.2
Recommendation 151


As explained elsewhere in this submission in relation to taxation non-compliance, we have no difficulties with elevated information exchange levels.  However, we have reservations about the nature and extent of exchanges of information.  A mechanism for the industry to check the veracity of the information exchanged should also be part of any safeguard proposals devised to govern such exchanges of information.

Summary:

Recommendation supported with reservation.

11.3
Recommendation 152


This Recommendation is opposed.  Business Activity Statements (BAS) are provided to the ATO to assess GST and form the basis of self-assessment.  Their use by workers compensation authorities is completely inappropriate and impractical.

Summary:

Recommendation opposed.

11.4
Recommendation 153


Whilst harmonisation of the key common definitions in State workers compensation legislation is supported conceptually, the substance of the changes would need close examination by MBA.  This issue is a matter currently within the terms of reference of a Productivity Commission review and this Recommendation is best progressed through that reference.

Summary:

Recommendation supported with reservation.

12.0


Workers Entitlements and Working Arrangements – 




Recommendations 154-164

12.1
Recommendation 154



This Recommendation is supported.  MBA has no difficulty with the jurisdiction regarding the Federal unfair contract provisions in the Workplace Relations Act being vested in the Federal Magistrates Court as well as the Federal Court.  MBA policy supports such provisions being administered by a court of competent jurisdiction, not by an industrial tribunal.  This is because of the attenuation in the concept of an “unfair contract” that has arisen in the NSW industrial jurisdiction,
 where an expansive interpretation of that law has occurred to the detriment of business certainty.

Summary:

Recommendation supported.

12.2
Recommendations 155 and 156


Both these Recommendations deal with a proposal to give labour only contractors, where their income does not exceed $50,000, access to a Government recovery service in respect of unpaid entitlements.  This Recommendation is supported although MBA does not agree that labour only contractors should be treated as employees.  The test of “dependency” (amorphous as it is), that is used as a justification to deem independent contractors to be employees, is opposed.
  Support for these Recommendations should not, in any sense, be construed as support for such broader propositions.
Summary:

Recommendation supported.
12.3
Recommendations 157 and 158
12.3.1
These Recommendations deal with a proposal for the conduct of regular random inspections of employers’ time and wages records.  MBA does not oppose inspectors exercising their legal functions and enforcing the law.  Indeed, MBA supports strengthening of workplace relations inspectors’ powers as far as possible in order to give the Interim Building Taskforce a greater capacity to enforce the rule of law in the industry.

12.3.2
The only caveat in the context of this Recommendation is that responsible enforcement of the law means concerted efforts to educate and inform employers about the law as well as programmes of strict enforcement.  This is especially the case where it is envisaged that State and Territory inspectors will play a greater role.  This may become problematic unless clear dividing lines are drawn between the roles to be undertaken by the Commonwealth as against those of State based inspectors.

Summary:

Recommendation supported.

12.4
Recommendations 159 and 160


These Recommendations are supported.  The extent to which the ABCC and DEWR provide representation for employees is, however, an issue.  It connects also with the extent to which ABCC will represent small business in civil litigation, a matter discussed in MBA’s prior submission.  The Recommendation states that representation should be provided to employees “where appropriate”.  Before the Recommendation is implemented, MBA would seek discussions with the Commonwealth about the criteria to be adopted in this context.  It is then proposed that such criteria also be adopted by the States.  

Summary:

Recommendation supported.

12.5
Recommendations 161 and 162



Both these Recommendations relate to proposals for change in the Part VIII compliance provisions of the Workplace Relations Act.  We do not oppose an increase in the maximum amount to $25,000 that defines the limits of a small claim as this may reduce costs of enforcement.  Similarly, we do not oppose the jurisdiction in this area being expanded to cover the Federal Magistrates Court.  As to whether these provisions will assist with the problem is one of the matters that the ABCC should regularly monitor.

Summary:

Recommendation supported.

12.6
Recommendation 163


We support this Recommendation.  

12.7
Recommendation 164


We earlier expressed our concern about the notion of contractors being deemed to be employees.  The process of developing a uniform definition of the term “employee” should not be used as a means of spreading bad law.  The Workplace Relations Ministerial Council is not a useful or appropriate forum for achieving uniformity.  An issue as simple as cross-border arrangements regarding workers compensation is at an “impasse” within the Workplace Relations Ministerial Council
  This matter is relatively simple compared with the task of redefining the term of employee across subject areas and jurisdictions.  In essence, the proposal is impractical.

Summary:

Recommendation opposed.
13.0

Reform – Funds - Recommendations 166-176


(Note:  Recommendations 168-170 have been dealt with in a submission to the Senate Economics Legislation Committee and are opposed).

13.1
Recommendation 166


This Recommendation is supported.

13.2
Recommendation 167



This Recommendation is supported.  However, the funds should be regulated via properly constructed prudential requirements rather than through the taxation system. 

13.3
Recommendation 171


This Recommendation is supported.

13.4
Recommendation 172


This Recommendation is supported.

13.5
Recommendation 173


This Recommendation is supported.

13.6
Recommendation 174


This Recommendation is supported.

13.7
Recommendation 175


This Recommendation is supported.  Threats and intimidation are not appropriate in this or in any other context.

13.8
Recommendation 176


This Recommendation is supported.

� See MBA Submission entitled “Master Builders Australia Inc Submission on the Cole Royal Commission Final Report re Workplace Relations and Occupational Health and Safety”,   May 2003 for MBA’s view regarding the balance of Recommendations.


� MBA Submission on the Cole Royal Commission Final Report re Workplace Relations and OHS – � HYPERLINK "http://www.masterbuilders.com.au" ��www.masterbuilders.com.au� 


� Workplace Express 23/05/03 “Test Case on Trade Practices Compliance”.


� Building Brighter Futures: Present and Future Skills Needs in the Building and Construction Industry, August 2000


� Ibid p30


� Decision of VP Ross – PR929454,26 March 2003


� Daily Hire Engagement Reinforced, 13 April 2003 http://www.masterbuilders.com.au


� Under the NSW law, liability for payroll tax is similarly shifted to the principal contractor, a matter opposed by MBA.


� Section106 Industrial Relations Act, 1996 (NSW)


� See for example Injunctions in the Unfair Conducts Jurisdiction – Significant Implications for Franchisors, Lessors and Dealerships Acuiti Legal Employment Law Update July 2002. http://www.acuiti.com.au/indix.cfm/p/content-04-0402/t/cfm/publd/190


� Section 275 Industrial Relations Act, 1999 (Qld).


� Communiqué dated 24 May 2002


http://www.workplace.gov.au/WP:CDA/Files/WP/WR/WRMCJointCommunique240502.
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