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EXECUTIVE SUMMARY

Master Builders Australia Inc (MBA) supports the reforms proposed in the Final Report of the Royal Commission into the Building and Construction Industry.  In particular, we view the restoration of the rule of law as being the core of the reform recommendations.  MBA strongly supports the need to achieve greater productivity in the building and construction industry, which requires structural and cultural reform.

To effect cultural and structural change MBA agrees with the idea that four principles must be applied in the industry:

(a)
the boundary between lawful and unlawful industrial activity must be clearly delineated;
(b)

unlawful conduct must attract serious consequences so that the rule of law may be re-established;

(c)

those who, by unlawful conduct or practices cause other participants in the industry loss should bear the cost of the losses they cause; and

(d)

there should be an independent monitoring and prosecuting authority in the industry to monitor conduct, and uphold the rule of law.

MBA’s submission is principally concerned with the practicality of making these four principles into workable law.
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OVERVIEW OF RECOMMENDATIONS 
Recommendation 1
Neither supported or opposed.
Recommendation 2 
Supported with a strengthening of the role of the ABCC and a change in the deregistration criterion.
Recommendation 3
Supported.
Recommendation 4
Supported with a strengthening of the role of the ABCC.

Recommendation 5
Supported.

Recommendation 6-7
Supported.
Recommendation 8

Supported subject to:
· enterprise bargaining being a matter of choice;  and

· the note on elements of genuine bargaining be listed as advisory only.

Recommendation 9
We support the Recommendation but would like to see it strengthened in that it should apply to all enterprises in the industry.

Recommendation 10-12
Supported.
Recommendation 13
We agree with the Recommendation but, when a change of culture is effected, believe a review should be held to examine the practicality of expanding the categories of project agreements recognised under the WRA.

Recommendation 14
Recommendation 14 needs to be reviewed in light of the passage of the Workplace Relations Amendment (Prohibition of Compulsory Union Fees) Bill 2002.

Recommendation 15
Supported.
Recommendation 16
Supported with clarification and strengthening for small business.

Recommendation 17-28
Supported.
Recommendation 29
Supported.  However we suggest a review should be carried out after 12 months.

Recommendation 31
Supported, so long as the role of inspectors is not entirely devoted to enforcement:  there should be an educative role as well.
Recommendation 32
Supported, but the funds should not be directly applied to the inspect/enforce elements of OH&S.
Recommendation 30-35
Supported.
Recommendation 36
Supported, but suggest the matter be deferred for at least 12 months.

Recommendation 37
Supported.
Recommendation 38
Supported with two substantive modifications.

Recommendation 39
Supported with three substantive additions.

Recommendations 40-54
The application of the National Code and Guidelines needs to be deferred until the Cole legal regime is in force.  A threshold amount to which the Code and Guidelines apply should be used, suggested as $3 million.  The definition of indirect funding should be clear.  The National Code should be altered to take into account issues where State and Commonwealth laws conflict.  There should be transitional arrangements introduced that exempt certified agreements entered into prior to the passage of the Cole legislation.
Recommendation 55-58
Supported.
Recommendations 59-77
Supported.
Recommendation 78
Supported.
Recommendation 79
Supported but we suggest that implementation is deferred for 12 months.
Recommendations 80-96
Recommendations 80-96 are fully supported, except that where certified agreements contain provisions that would mean the employer was in breach on introduction of the BCIIA, an exemption should be considered, at least dealing with transitional arrangements.

Recommendation 97
Supported but should be strengthened by increasing the powers of the ABCC.

Recommendation 98
Supported as long as the process does not increase employer costs.

Recommendation 99
Supported except that we disagree with the recommendation to give power to the AIRC to set a maximum number of overtime hours a worker may perform in a week.

Recommendation 100
Supported, subject to the content not being overly prescriptive.

Recommendations 101-143
Subject of a further submission.
Recommendation 144
Supported, despite the increased administrative burden passed on to employers.
Recommendations 145-148
Supported but should be extended to controlled entities.
Recommendation 149
Supported but with a mechanism for the maximum penalty to be mandatory on a third offence.
Recommendation 150-164
Subject of a further submission.
Recommendation 165
Supported but should be deferred until Award arrangements are simple and properly able to be enforced.
Recommendation 166-167
Subject of a further submission.
Recommendation 168-170
Subject of a submission to the Senate Economics Legislation Committee to be lodged on 14 May 2003.
Recommendation 171-176
Subject of a further submission.
Recommendation 177
Supported.
Recommendation 178
Supported.
Recommendation 179
Supported.
Recommendation 180
Supported, with the emphasis on the ABCC as a “one stop shop” for complaints being considered as vital.
Recommendation 181-182
Supported.  The ABCC should have all powers of the ACCC vested in it to the extent that it will take over all prior ACCC functions regarding secondary boycotts in the building and construction industry.

Recommendation 183
Supported.
Recommendation 184
Supported.
Recommendation 185
Supported, with further powers being given to the ABCC.
Recommendation 186
Supported, so long as single dwelling house builders are excluded from the BCIIA definition of the building and construction industry.
Recommendation 187-191
Supported.
Recommendation 192
Supported, but suggest the ABCC be given added power to publicly report a lack of response by other agencies or the Minister responsible for them.
Recommendation 193
Disagree.  ABCC should have a role in civil litigation.
Recommendation 194-200
Supported.
Recommendation 200
Supported.
Recommendation 201-207
Supported.
Recommendation 208
Supported, despite an increased administrative burden placed on employers.
Recommendation 209
Supported.
Recommendation 210-211
Supported.
Recommendation 212
Supported, but with further criteria to be established that automatically lead to disqualification on the grounds of a person being not a “fit and proper” person.
**********
1.0
Introduction

1.1 Master Builders Australia (MBA) represents the interests of all sectors of the building and construction industry.  MBA consists of nine State and Territory builders’ associations with over 24,000 members.  These members operate in the following sectors:

· housing

· commercial/industrial

· civil engineering

· manufacturing and supply

· specialist contracting
The members range in size from large multinational and national contractors to small subcontracting businesses.

1.2 The building and construction industry in Australia contributes almost $70 billion
 of activity annually.  It has approximately 210,000 businesses and 440,000 specialist trades businesses operating within it, employing some 771,000 persons
, a new industry record for employment.
1.3 There are three key sectors to the building and construction industry, namely:

1. housing construction;

2. commercial and industrial construction; and

3. civil and engineering construction.

1.4
Housing construction is the largest of the three sectors, undertaking work amounting to around $30 billion, or 4.25% of GDP; followed by civil and engineering construction with a turnover of some $22 billion, or 3% of GDP; and commercial and industrial construction at around $15 billion, or 2% of GDP.  The housing sector has a substantial proportion of multi-housing developments, work of approximately $9 billion.
1.5
MBA is a member of the Australian Chamber of Commerce and Industry and, as well as producing this document, has provided input into that organisation’s submission on the Cole Report.
2.0
Purpose of this Submission
2.1
This submission provides the MBA’s response to the Recommendations of the Final Report of the Royal Commission into the Building and Construction Industry (“Cole”) concerning workplace relations and occupational health and safety.  The other subjects encompassed by the Cole terms of reference and dealt with in Recommendations arising from the final report will be the subject of separate submissions.
2.2
The MBA generally supports the Cole Recommendations on workplace relations. It is the purpose of this submission to comment on workplace relations matters where we suggest an adjustment to the Cole recommendations or in the rare instances where we disagree with a Recommendation.  Occasionally, because of the vital nature of a Recommendation, we have made comment in order to emphasise the particular importance of a matter.

2.3
Because of our support for the Cole Recommendations, MBA welcomed the announcement on 2 April 2003 by the Hon Tony Abbott, Minister for Employment and Workplace Relations, that the Government would act swiftly regarding four of the major areas of reform proposed as follows:
First, the Government will seek a separate act governing workplace relations in the construction industry providing for secret ballots before strikes, compulsory cooling off periods after extended strikes, and damages awards in the event of unprotected industrial action. Second, the Government will establish a new law enforcement agency for the industry with powers to compel witnesses to testify, bring prosecutions and enforce judgments and with sufficient on-the-ground presence to police CBD building sites. Third, the Government will establish a Safety Commissioner to monitor federally-funded construction sites to try to ensure that these become industry models. Fourth, the Government will insist on the application of the National Construction Code and implementation guidelines to all significant new projects which are fully or partly federally funded.
We support the immediate allocation of resources to achieve these ends.

3.0 Characteristics of the Building and Construction Industry

3.1
The building and construction industry has a number of characteristics, including:

· being a mature but competitive industry which exhibits intense pricing competition;

· operating in a highly volatile economic environment with activity fluctuating widely around its average growth rate;

· having regional rather than national markets because of the permanently fixed nature of the product; 
· having all levels of government as significant and repeat clients;
· having few economies of scale (with the exception of building material manufacturers); and
· financial susceptibility to delays and the imposition of liquidated damages.
3.2
Ninety-five percent of all businesses in the building and construction industry employ fewer than 5 people, while less than 1% have 20 or more employees.  Many of the smaller businesses are family run (often a husband and wife partnership whether incorporated or not), through which the husband carries out his particular trade.

3.3
Generally, all businesses try to make maximum use of the subcontracting system to take advantage of specialist skills in a manner which enables them to rapidly expand and contract their operations so that they can readily adapt to volatility. 
3.4
As Cole pointed out, there are differing workplace relations cultures in each State and Territory.
4.0 Factors Used in Assessing the Cole Commission and Inquiry Recommendations

4.1
The characteristics of the building industry lead to the need to establish criteria by which to assess the provisions of any new statute that brings into law the Cole Recommendations.  There is a need for any system for the building and construction industry to be understood by and able to be accessed by a large number of small businesses.

4.2
The criteria that have been agreed by the MBA as appropriate to this process of assessment are that it delivers a new system of workplace relations for the building and construction industry as follows:

1. It provides a legal framework which is simple, readily accessible and easily understood.

2. It avoids excessive legalism as well as delays in and associated costs of the legal process.

3. It covers the field to the extent of Federal constitutional power and eliminates union jurisdiction swapping.

4. It provides effective sanctions to eliminate coercion as well as illegal and inappropriate behaviour by all industry participants.

5. It provides rapid (24-48 hour) access to effective enforcement and compliance measures of industrial instruments, legislation and orders of relevant tribunals.

6. It establishes a one-stop-shop for all government agencies, avoiding overlaying bureaucracies, an agency that can stand in the shoes of employers and employees who are unable to fund litigation.

7. It establishes adequate and timely remedies for damages arising from industrial action taken outside a bargaining period or in breach of dispute settlement provisions.

8. It promotes the effective operation of competitive market forces (changing the culture of expediency) and fair competition.

9. It promotes the Federal Government as a major investor in the industry to lead by example in a consistent application of legislative codes and policies which exemplify best practice in the industry.

10. It promotes uniform contract conditions to be applied by the Federal Government and its agencies for all works where the Federal Government is a principal or contributor of funding.
4.3
In essence, we believe that the new workplace system envisaged by Cole substantially meets these criteria.  The issue of simplicity and ease of understanding is, however, one area where further work needs to occur.  The manner in which this issue is addressed is by seeking for greater powers to be vested in the new law enforcement agency proposed, so that it can ‘stand in the shoes’ of small business.  The issue of simplicity and ease of understanding for a layperson raises difficulties with the legal system and workplace relations law generally that we touch upon later in this submission.  However, we also believe that a substantial education programme, funded by government and co-ordinated by DEWR, should be undertaken.  That programme should take the form of information sessions and the distribution of information kits about the new law enforcement agency and new employer obligations to report to that agency.
5.0 Restoring the Rule of Law – Rationale for a Separate System for the Building and Construction Industry
5.1
Cole has shown that the current workplace relations system has failed the building and construction industry.  Criminality and general lawlessness are morally objectionable.  They have no place in any sector of the economy.  Citizens need to know that their taxes are being properly spent on the construction of basic infrastructure, such as schools and hospitals, rather than on increasing the economic rent of those who hold projects to hostage and who flout the rule of law. 
5.2
The recent communiqué issued by the Workplace Relations Ministerial Council made it plain that there was unanimous agreement amongst State and Commonwealth Workplace Relations Ministers that unlawful behaviour in the building and construction industry is not acceptable.
  The ACTU in the lead up to the release of the Cole Royal Commission report said that it condemned criminality.
  Unlawful behaviour as common practice in an industry cannot be countenanced – that view is unassailable.  Greg Combet recently said that the Cole Royal Commission’s Recommendations were “overwhelmingly directed against unions instead of real problems in the industry.”
  That assertion is disappointing, to say the least.  The industry’s real problem is a relatively small 
 but undermining level of criminal and unlawful behaviour that attacks the moral fibre of the industry, and, at a practical level, affects investment and productivity.
5.3
Cole correctly assessed the commercial vulnerability of the industry. He was right in his isolation of the source of union coercive power.  He found that head contractors and subcontractors are subject to severe cost penalties for delayed completion. Industrial action causes immediate loss from standing charges and overheads, and prospective loss from liquidated damages. These losses place intense pressure upon head contractors and subcontractors to give in to industrial demands. If the short term cost of the demands is less than the actual and prospective loss on the specific project, the usual result is that the demand is met. That is because of the short term project profitability focus in the industry which, as outlined in paragraph 3.1, is highly competitive.

5.4
Cole found that to re-establish the rule of law, a comprehensive industry specific series of reforms is necessary.  He found that four principles were needed to drive cultural change:  

(a) the boundary between lawful and unlawful industrial activity must be clearly delineated;


(b) unlawful conduct must attract serious consequences so that the rule of law may be re-established;

(c) those who, by unlawful conduct or practices cause other participants in the industry loss should bear the cost of the losses they cause; and

(d) there should be an independent monitoring and prosecuting authority in the industry to monitor conduct, and uphold the rule of law.
These were the reforms urged by MBA in its submissions to the Cole Royal Commission.  These reforms are of such vital importance to the industry that they cannot be dependent upon electoral change:  see paragraph 12.2 for an expansion of this point.
5.5
Whilst the incidence of unlawful behaviour in the building and construction industry is concentrated, its effects undermine the general level of confidence in the industry, affecting new investment and labour productivity.  The main platforms of the Cole workplace relations reforms are designed to restore the proper and lawful conduct of workplace relations in the industry along the lines of the principles set out in paragraph 5.4.  There are four broad means of reform that Cole has recommended to achieve the principles set out in paragraph 5.4.  It is worthwhile setting out those broad platforms in brief, as summarised by MBA, as they emulate what MBA sought from the Royal Commission’s processes:  

· Strengthening enterprise bargaining law so that it functions properly, so that it genuinely occurs at the enterprise level with pattern bargaining outlawed and so that protected industrial action in support of enterprise bargaining is undertaken within appropriate legal boundaries.

· Providing that where industrial action is unprotected, those causing loss are required to make good that loss with new legal processes to facilitate expedited damages actions.

· Putting in place a system where disputes are resolved in accordance with the law under agreed dispute resolution procedures not by use of coercive force through illicit commercial action or via unprotected industrial action.

· Establishing an effective supervisory agency that can act quickly and forcefully to enforce the new laws and strengthen enforcement of the existing laws, an agency provisionally titled the Australian Building and Construction Commission (ABCC).
6.0
Specific Recommendations
6.1
The balance of this submission will now highlight areas where MBA believes that the recommendations concerning workplace relations should be altered to better accord with the criteria that have been set out in paragraph 4.2 as well as to reinforce the principles that Cole has applied, set out in paragraph 5.5.
6.2
We have not, in every instance, set out our position where we are in favour of a Recommendation except where we believe that further attention needs to be given to details that are not completely dealt with in the relevant Recommendation.  We have, for the sake of brevity, not set out the text of each Recommendation.

7.0
Establishing Employment Conditions

Recommendations 2-16
7.1
Recommendation 2 
7.1.1
Recommendation 2 is aimed at stopping pattern bargaining as a means to undermine the objects of the Workplace Relations Act 1996 (Cth) (WRA) and by which terms and conditions of employment are imposed upon rather than freely negotiated by employers and employees.  The principal means of enforcing the prohibition against this illegitimate use of pattern bargaining is by way of injunction.  This mechanism would be unduly expensive for a small business to instigate, both financially and in terms of the coercive force that may, as a consequence, be directed towards the particular small business.  MBA believes it is essential that the ABCC stand in the shoes of the affected party. We believe that the Recommendation should be strengthened by permitting a relevant small business to make a complaint to the ABCC, which it must investigate, where an allegation of pattern bargaining arises and by providing that ABCC is able to initiate the injunctive proceedings.
7.1.2
In addition, failure to abide by one injunction on one occasion does not appear to be a sufficient ground for deregistration of an industrially registered organisation.  The basis of deregistration should be the open disregard of such injunctions with deregistration triggered by repeated (say a minimum of 3) failures to comply or action which shows a wilful failure to comply.

Summary 


Recommendation 2 is supported with a strengthening of the role of the ABCC and a change in the deregistration criterion.
7.2
Recommendation 4

The role of the ABCC in the process envisaged by this Recommendation is vital.  The right of the ABCC to intervene in Australian Industrial Relations Commission (AIRC) proceedings where building and construction industry agreements are to be certified is supported.  The ABCC will be well placed to determine whether or not an agreement constitutes a pattern bargain.  It is suggested that a certificate to this effect from the ABCC produced to the AIRC should be prima facie evidence in the AIRC proceedings.  It would then be up to the parties to provide evidence that shows the opposite to be the case.  This will speed up what could otherwise be long and expensive proceedings.

Summary 


Recommendation 4 is supported with a strengthening of the role of the ABCC.
7.3
Recommendation 5

Recommendation 5 is supported.  The form of the secret ballot process will be important.  It should be disciplined and formal but not a cost burden for smaller employers.  The secret ballot process removes the burden of potential intimidation.  However, the process needs to be strengthened and cost effective.  A provision such as exists in the Workplace Relations Amendment (Registration and Accountability of Organisations) Act 2002 whereby the ballot expenses are met by the Commonwealth should be considered.  Further there should be a provision whereby smaller employers can elect that secret ballots occur in like manner to that proposed for more than 10 employees.

Summary 


Recommendation 5 is supported.  However the process needs to be strengthened and made cost effective and smaller employers should be permitted to “opt in”.
7.4
Recommendation 8

7.4.1
Enterprise bargaining should not be compulsory.  Many small employers still rely on the Award safety net.  In some States, according to MBA estimates, Award dependency reaches 75%, although in others this figure is as low as 20%.  The thrust of Recommendation 8 is that bargaining must occur at the individual enterprise and that bargaining must be genuine.  

7.4.2
These concepts are fundamental and are fully supported.  However, the wording of Recommendation 8 is such that the new statute for the industry, the Building and Construction Industry Improvement Act (BCIIA) must “require that enterprise bargaining takes place”.  This notion offends against the notion of freedom of choice – it should be open for employers and employees not to choose to bargain if they so wish.  It also represents an attempt to force the industry to bargain at rates or conditions that will generally be greater than the Award safety net.
7.4.3
The vulnerability of small business in enterprise bargaining is also at issue.  Until a new environment within which small business can genuinely bargain is created, that process will not be readily embraced by the industry.  Merely making bargaining compulsory overnight will not bring about the required cultural change to convince many small businesses of the utility of bargaining.
7.4.4
In addition, the issue of whether a prescriptive list of factors that denotes genuine bargaining is helpful is not clear cut.  Prescriptive lists can never properly cater for the range of circumstances that confront negotiators.  If the list is part of the statute, it should be expressed as advisory only.

Summary

Accordingly, we support Recommendation 8 subject to:

· enterprise bargaining being a matter of choice;  and

· the note on elements of genuine bargaining be listed as advisory only.

7.5
Recommendation 9

This recommendation is supported.  Secret ballots authorising the taking of protected industrial action operate well in other jurisdictions.  The importance of this issue is such that we disagree with the requirement for a secret ballot to be undertaken only where there are more than 10 employees at an enterprise.  Given the preponderance of small employers with a small number of employees in the industry, mentioned in paragraph 3.2, we believe this important provision should extend to all building and construction industry employers.

Summary

We support the Recommendation but would like to see it strengthened in that it should apply to all enterprises in the industry.
7.6
Recommendation 13


The issue of whether or not project agreements should be permitted and recognised under the WRA is vexed.  MBA, in its submissions to Cole, reinforced a prima facie position that project agreements arrived at within the existing legal environment and culture are not appropriate.  This is particularly the case when considering the issue of productivity – generally current unregistered project agreements are not project specific having regard to the attributes of that project and therefore do not identify productivity benefits specific to the particular project.  They are devised from an industry standard, largely imposed by unions. Whilst we agree with the Recommendation, we believe that in the course of the next few years, the statutory provisions should be reviewed so as to determine whether recognition of agreements where measurable productivity gains specific to an industrial project are at issue, and for which rewards will be given to employees, could be introduced.


Summary

We agree with the Recommendation but, when a change of culture is effected, believe a review should be held to examine the practicality of expanding the categories of project agreements recognised under the WRA.
7.7
Recommendation 14


This Recommendation needs to be reviewed in the light of the passage on 26 March 2003 of the Workplace Relations Amendment (Prohibition of Compulsory Union Fees) Bill 2002.  The new statute will:

· prohibit conduct designed to compel people to pay compulsory bargaining services fees;

· prohibit the inclusion of bargaining service fees clauses in agreements, and make void existing clauses;  and

· provide for the removal of such clauses.


Summary

Recommendation 14 needs to be reviewed in light of the passage of the Workplace Relations Amendment (Prohibition of Compulsory Union Fees) Bill 2002.
7.8
Recommendation 16


The provision in the BCIIA should operate as an additional legal remedy rather than displace any of the current secondary boycott provisions of the Trade Practices Act, 1974 (Cth).  The BCIIA provision should contain a mechanism by which the ABCC is required to act within a disciplined framework on receipt of any complaint, particularly from a small business, concerning an alleged secondary boycott (see also paragraph 12.3 of this submission for a related suggested change to the powers of the ABCC and paragraph 12.4 for a further discussion of the jurisdictional issue).

Summary

Supported with clarification and strengthening for small business.
8.0
Occupational Health & Safety

8.1
Recommendation 17

This Recommendation is aspirational rather than operational but is supported. There is no doubt that safety needs to be integrated with production rather than viewed as an optional “add on” that may or may not apply. The challenge is to take the issue of safety out of competition so that all of the parties provide for effective safety on an equal basis.  There is no doubt that the health and safety performance of the industry can be improved and needs to be improved.


Summary

Supported.
8.2
Recommendation 18


The convening of a national OH&S conference under the banner of NOHSC may result in greater cooperation and understanding of how each jurisdiction is responding to the many challenges found in improving the health and safety performance of the industry. While it also seems quite reasonable to link the conference outcomes to NOHSC and the Cole Royal Commission’s OH&S recommendations, it will be important to formulate a broader and more sustainable agenda that enables all of the industry’s stakeholders to be given a role. Another continuing difficulty will be the relationship between health and safety practitioners (who are rarely responsible for management decisions) and managers. A “talk fest” that fails to engage the decision makers of the industry will result in less than optimum outcomes. Evaluation of interventions introduced by different jurisdictions and evaluation of the conference outcomes themselves are fully supported.


Summary

Supported.
8.3
Recommendation 19

This Recommendation raises operational issues and is supported. The lack of resources throughout each jurisdiction (including NOHSC) will slow down the progress sought to be achieved by this recommendation.  Most of the NOHSC issues will require additional resources.


Summary

Supported.
8.4
Recommendation 20

This recommendation contains bold initiatives.  However each State jurisdiction is responsible for regulating its own health and safety.  While WRMC may be able to advance the issue of uniform national standards, it is still likely to be captured by the agencies responsible for delivering health and safety services. The State based agencies will be reluctant to focus exclusively on the building and construction industry.  However, the Recommendation is supported.

Summary

Supported.
8.5
Recommendation 21

Supported

8.6
Recommendation 22

Supported

8.7
Recommendation 23

Supported.  However the data in the CPM survey should be more consistent so that major qualifications and conditions are not attached to specific results.  Greater consistency in reporting and greater disaggregation of the data is required so that comparisons are more transparent and meaningful.


Summary

Supported
8.8
Recommendation 24

Supported.  While we support a study into the UK model, the work already undertaken across Australia is likely to provide additional insight and direction.  


Summary

Supported.
8.9
Recommendation 25

This recommendation reinforces the difficulty of implementing and enforcing the recommendations of Cole.  Publishing guidelines (even in the form of advisory standards and codes of practice) may not change the culture of the environment.


Summary

Supported.
8.10
Recommendations 26-29

Recommendations 26, 27, 28 and 29 are all interrelated and deal with the principle that the Federal Government should be the “exemplar” in terms of ensuring appropriate OH&S outcomes on projects. Amending the procurement guidelines, provided they are clearly documented and consistently applied, is supported.  The extension of the obligations of designers as outlined in Recommendation 27 appears to go well beyond the current liabilities. Principal contractors usually assume the OH&S responsibility for the “buildability” or “construction” phase of the project.  Shifting this responsibility to designers may not prove effective but this is a matter that should be tested by the Commonwealth before broader implementation.  The Pre-qualification process has been adopted by various state jurisdictions for some time.  This process is supported, although a fund regulation process may become overly bureaucratic and should be subject to review after 12 months.

Summary

Supported.  However we suggest a review should be carried out after 12 months.
8.11
Recommendation 30

Supported.

8.12
Recommendation 31

Supported, so long as the role of inspectors is not entirely devoted to enforcement:  there should be an educative role as well.


Summary

Supported.
8.13
Recommendation 32

Funding for OH&S compliance is supported but the funds should not be directly applied to the inspect/enforce elements of OH&S.  A proportion of the additional funds should be set aside to promote education.

Summary

Supported.
8.14
Recommendation 33

The appointment of a Commissioner for OH&S in the building and construction industry is supported.  Clarification of reporting lines is necessary.  This function should form part the work of the ABCC and be integrated with the work of NOHSC.

Summary

Supported.
9.0
Reform – National Issues – Part 1
Recommendations 36-96

9.1
Recommendation 36


Whilst MBA is happy to participate in the drafting of a privacy code for the building and construction industry, compared with other issues this is a lower order priority and we suggest that the matter be deferred for at least 12 months.  This is especially the case given the other pressures that will be imposed upon the ABCC.


Summary

Supported but suggest the matter be deferred for at least 12 months.
9.2
Recommendation 38


This Recommendation sets out a complex legal procedure that is unlikely to be used by small business.  We suggest two modifications to the Recommendation.  Firstly, we agree that a mechanism should exist to determine the dividing line between those matters that pertain to the employer and employee relationship and those that do not.  Rather than a process which is centred entirely on the Federal Court, we recommend that an application could be made to the ABCC and its determination, in the first instance, would be advisory and, through a dispute resolution mechanism, would resolve the issue.  Any challenge to the ABCC’s advisory determination could then be also a matter for the ABCC to report to the Federal Court in support of its opinion which could be challenged by a dissatisfied party.  Secondly, protected industrial action should be prohibited during the period when an advisory determination and/or a court order on the issue is sought.

Summary

Supported with two substantive modifications.

9.3
Recommendation 39

9.3.1
MBA agrees that section 127 of the WRA has been ineffectual.  Further changes to section 127 need to be made along the lines of those set out in the Workplace Relations Amendment (Improved Remedies for Unprotected Action) Bill 2002 which was introduced into the House of Representatives on 26 June 2002.  The AIRC should have a reduced discretionary role relating to section 127 orders, particularly as to matters of timing.  We agree with the changes proposed by Recommendation 39 with the addition of the reforms proposed more generally in the Bill.
9.3.2
There are two further issues that MBA believes should be taken into account in considering this Recommendation.  Firstly, the AIRC and/or the Registrar of the Federal Court should also be required to notify the ABCC of the making of a relevant order.  Secondly, the ABCC should be empowered to stand in the shoes of applicants with appropriate consent.  The ABCC should have the power to initiate these matters, especially where an applicant would otherwise be unable to proceed e.g. on the grounds of financial difficulty.


Summary

Supported with three substantive additions.
9.4
Recommendations 40-54

National Code of Practice for the Building and Construction Industry and Guidelines
9.4.1
These recommendations deal with the issue of the extension of the application of the National Code of Practice for the Construction Industry (National Code) and related Implementation Guidelines (Guidelines).  We note that Recommendation 40 states that the National Code and Guidelines should “apply to all projects to which the Commonwealth directly or indirectly provides funds for construction”.  This compares with the Minister’s assurances set out in paragraph 2.3 of this submission where it is stated that the National Code and Guidelines will apply “to all significant new projects which are fully or partly federally funded”.  We submit that there should be a threshold value below which the Code and Guidelines do not apply and that indicates what are significant new projects.  We suggest that the value of the project should be $3 million, the value chosen by Cole in Recommendation 32 to label a project that is “significant”.  That Recommendation deals with future elevated levels of OH&S inspection on Commonwealth projects.  For the future, such a figure may become irrelevant.  However, in an environment where the new Cole disciplines do not apply, a threshold figure is recommended.
9.4.2
The issue of funding that is “indirect” in Recommendation 40 also requires clarification.  The question arises, for example, of whether or not a company that benefits from a research and development tax concession under s73B Income Tax Assessment Act, 1936 (Cth) (ITAA) that constructs a building has, by reason of the benefit received under the ITAA, contributed to its ability to fund the construction of a building and thus has obtained “indirect” funding from the Commonwealth.
9.4.3
The MBA has some difficulties with a number of the proposals, especially those that seek the application of greater disciplines now, without the supporting legislative framework and more general workplace relations disciplines that will arise from the new Cole legal regime.  Specifically, whilst the National Code and Guidelines have, prima facie, been adopted by all governments save for Queensland (as pointed out in paragraph 110 of Chapter 3 of Volume 7 of Cole), a greater level of enforcement in the current environment will, we believe, add another layer of contractual complexity for MBA members without necessarily changing behaviour on building sites.  Contractors aware of the provisions of the National Code and Guidelines may simply not seek to tender for work which is covered by a requirement for precise compliance. 

9.4.4
They will make this choice on the basis that forcing compliance upon trade unions of some matters that are relatively minor (eg removal from sites of “no ticket no start” signs) will be difficult and may cause stoppages. If adverse financial consequences flow from those stoppages, it may well be that the unfavourable impact of liquidated damages for the head contractor would be so high that such a risk will eliminate the contractor from the tendering process.  We suggest that this is more likely for experienced contractors.  Hence, the Commonwealth may inadvertently restrict its choice of contractors to those who do not fully understand the risks of agreeing to adhere to the National Code and Guidelines.
9.4.5
A very real concern with the greater enforcement of the National Code and Guidelines is the fact that the Commonwealth should not apply provisions relating to liquidated damages where the factors that induced say a relevant delay are beyond the control of the head contractor.  If the Government does choose to immediately apply the greater levels of discipline envisaged by Cole in these Recommendations, then the Commonwealth as a client should view sympathetically the suspension of liquidated damages where the contractor is not at fault and unions are preventing the proper application of the National Code and Guidelines.  The Commonwealth should act as an exemplar in this area as well as in respect of OH&S.  Without it so taking the lead, there will be difficulties created for MBA’s members.
9.4.6
This factor is compounded when it is realised that awareness of the National Code and Implementation Guidelines amongst Commonwealth departments and agencies is deficient and that oversight and monitoring of the Code and Guidelines in their implementation is bureaucratic and overly focused on contractual issues rather than upon changing the behaviour of industry parties on site.  These matters are enunciated in paragraph 91 of Chapter 3, Volume 7 of Cole and are taken from the Commonwealth’s own assessment of its experience with the National Code.  Greater enforcement levels against this background are not warranted.
9.4.7
MBA believes that the Commonwealth should not proceed with these Recommendations until its actions as a contractor will mean that it also focuses on changing behaviour and until a mechanism to adequately collect damages from recalcitrants as identified in Recommendation 44 is in place.  In other words, until there is a clear path to recovery of loss caused by defiance of compliance with some of the basic issues that underpin the National Code and Guidelines, the reforms should be deferred.  

9.4.8
In particular, the review of the National Code and Guidelines so far as they deal with project agreements, covered by Recommendation 51, should be deferred until the new legal regime is in place.  The review can occur at the same time as the general review of project agreements, as proposed above in paragraph 7.6.
9.4.9
There is also the issue of those enterprises that have entered into certified agreements that contain provisions that will continue to offend against the National Code and Guidelines beyond the date of the implementation of the Cole legislation.  These enterprises should be given the opportunity to continue to operate in the industry.  There should be a provision in the BCIIA dealing with this issue in the context of the National Code and Guidelines as well as dealing with the issue in the broad.  In other words, what is needed is a statutory provision that exempts enterprise agreements that would offend against the Code or against the new legal regime, eg a union encouragement clause that would have the effect of breaching the law that emanates from Recommendation 84 (c).  The exemption should be limited in time to the nominal expiry date of such agreements.
9.4.10
The issue of union encouragement clauses starkly raises the issue of conflict between State laws and their building and construction codes compared with the National Code and Guidelines.  Recommendation 84(c), if translated into law, will make it an offence under the BCIIA for a person to, for example, make a statement that another person must disclose whether he or she is a member of an industrial association with intent to encourage them to remain a member of an industrial association.  However, section 110 of the Industrial Relations Act, 1999 (Qld) has an opposing purpose:
(1) A provision (an "encouragement provision") of an industrial instrument may encourage a person to join or maintain membership of an industrial association. 

(2) The following is not prohibited conduct-- 

(a) making or acting under an encouragement provision; 

(b) encouraging a person to join or maintain membership of an industrial association. 

(3) In this section-- 

"encourage" does not include coerce. 


Arising from consideration of section 110, a Full Bench of the Queensland Industrial Relations Commission has issued a Statement of Policy on Union Encouragement.
  That Statement of Policy, inter alia, legitimises Award provisions which would require a person to make a statement of the kind conceived as unlawful under Recommendation 84(c), for example:
At the point of engagement, an employer to whom this Award applies shall provide employees with a document indicating that a Statement of Policy on Union Encouragement has been issued by the Queensland Industrial Relations Commission a copy of which is to be kept on the premises of the employer in a place readily accessible by the employee.

Similar difficulties in Queensland are already apparent, given that it has not taken steps to follow the National Code.  Furthermore, it is doubted that a union encouragement clause placed in a Federal certified agreement would currently offend Part XA of the WRA.
9.4.11
MBA believes that this is but one example of a difference between the State and Commonwealth regimes that may induce a builder to be forced to choose between undertaking work for either the Queensland Government or the Commonwealth.  Such a situation is untenable.  The National Code and Guidelines needs to be modified to take into account that contractors should not be excluded from Commonwealth work where their governing industrial instruments have been in force having regard to State laws and/or codes of conduct.  These changes should be discussed by the Commonwealth and MBA.  In particular, we note that Recommendation 41 would require any person who contracts to work on a building site owned, operated or funded, even in part, by the Commonwealth, to comply with the national Code and Guidelines in all their other work including private sector work.  In the face of inconsistent Commonwealth and State laws, Recommendation 41 would seem to an undue constraint on individual enterprises.

Summary 


The application of the National Code and Guidelines needs to be deferred until the Cole legal regime is in force.  A threshold amount to which the Code and Guidelines apply should be used, suggested as $3 million.  The definition of indirect funding should be clear.  The National Code should be altered to take into account issues where State and Commonwealth laws conflict.  There should be transitional arrangements introduced that exempt certified agreements entered into prior to the passage of the Cole legislation.
9.5
Recommendations 59-77

Rights of Entry
9.5.1
Recommendation 60


These recommendations in general are fully supported.  We would add one further criterion to the list set out in Recommendation 60.  The granting of permits for right of entry should be withheld where a person has been convicted of a criminal offence committed during the course of entry to premises, lawful or unlawful.
9.5.2
Recommendation 64

The recent decision reached by a Perth Magistrate
 regarding right of entry laws reveals an urgent need for the Commonwealth to cover the field.  It is inefficient and confusing for there to be State and Commonwealth right of entry laws that are not uniform.  The media reported that on 31 March Perth Magistrate Paul Heaney criticised police for wrongly arresting three militant union officials involved in violence at a building site two years ago. The Magistrate’s reported criticism of police was that they had not been trained in industrial relations law and did not understand the notion of the right of entry.  This statement was made in the face of a conviction and fine of a mere $500 for one of the accused union officials for assaulting a policeman.  The case is remarkable, and an example of what is wrong with the current system, for a number of reasons: the delay in it coming to the courts, the small fine, the unduly harsh criticism of the police and the absolute disincentive for the police to bother in future with criminal matters on building sites as well as the greyness, at least in the mind of the police, if not the magistrate, of rights of entry laws.  MBA understands that there will be no appeal against the magistrate’s decision.

Summary 

Recommendations 59-77 are fully supported.
9.6
Recommendation 79

Whilst the MBA agrees with the philosophy that led Cole to make this Recommendation, the premature exercise of this Recommendation would affect persons with genuine religious and other beliefs.  We suggest that the implementation of this part of the BCIIA be deferred for 12 months.


Summary 


Recommendation 79 is supported but we suggest that implementation is deferred for 12 months.
9.7
Recommendations 80-96

Freedom of Association
9.7.1
MBA fully supports the strengthening of freedom of association provisions as they apply to the building and construction industry.  We particularly support the clarification of some of the complex provisions of Part XA of the WRA as set out in Recommendation 84.  We agree that the ABCC should have an enforcement role per Recommendation 93.
9.7.2
Consideration should, however, be given to transitional provisions where certified agreements currently contain provisions that would offend against these new laws. We refer to paragraph 9.4.10 for an example of such a provision.  The transitional arrangements would take the form of an exemption of the kind suggested in paragraph 9.4.9 of this submission.  That exemption should prevent the breach of the statute on its implementation on the basis of certified and other agreements that were negotiated when some of their provisions were arguably lawful.  The nature of the exemption should be limited in time also as indicated in paragraph 9.4.9.  In the alternative, the BCIIA should declare all such provisions to be  void as from a specific date.  The balance of the provisions in a certified agreement should not be legally affected.

Summary 

Recommendations 80-96 are fully supported, except that where certified agreements contain provisions that would mean the employer was in breach on introduction of the BCIIA, an exemption should be considered, at least dealing with transitional arrangements.
10.0
Reform – National Issues – Part 2
Recommendations 97-100 and 110-111

10.1
Recommendation 97

The problem identified by Cole is a major issue.  A subcontractor’s business can be ruined by one telephone call made by a union that sends the message “don’t employ subcontractor x”.  This Recommendation should be strengthened by recognising that the ABCC is able to enforce the relevant provision of the BCIIA – refer to Recommendation 185 (a) which would need to be expanded to accommodate this issue.  In other words, in order to break the coercive hold of unions over particularly vulnerable subcontractors, the statute should make it plain on its face that the ABCC will enforce this provision and, as set out elsewhere in this submission, will take action on behalf of the subcontractor.

Summary 

Recommendations 97 is supported but should be strengthened by increasing the powers of the ABCC.
10.2
Recommendation 98

As expressed in paragraph 4.3 of this submission, reduction in the complexity of workplace relations laws is highly desirable.  Currently, the payment of an “all-in” rate is common, given the complexity of the calculation of the myriad of allowances and rates under, for example, the National Building and Construction Industry Award 2000.  This complexity also encourages labour hire as a simple cost effective solution for small business.  Frankly, in this industry the Award simplification process failed.  Hence, MBA welcomes the Recommendation.  If this reform is to be introduced in a timely manner, however, there needs to be consideration given to statutorily limiting the role of the AIRC, at least in the first instance, to setting rates that consolidate current rates, rather than opening up the possibility of the provision being used to stimulate litigation that will have the purpose of increasing the level of allowances currently paid.  In other words, the statute should make it clear that, in the initial process of consolidating the allowances, no increase in employer costs is to result.
Summary 

Recommendations 98 is supported as long as the process does not increase employer costs.
10.3
Recommendation 99

This Recommendation is aimed at improving industry productivity.  It also proposes to give workers greater choice by permitting them to work at times of their choosing rather than being forced to follow a union endorsed ‘calendar’ of days when no work is to occur.  All of the components of the Recommendation are supported except the proposal that would give power to the AIRC to set a maximum number of overtime hours a worker may perform in a week.  This issue has already been comprehensively dealt with by a Full Bench of the AIRC in PR 072002, dated 23 July 2002 (the so called Reasonable Hours Test Case).  Where there are specific problems with working hours, employees and employers clearly have scope to make changes that suit their individual needs and circumstances.  The WRA encourages individual solutions to workplace problems.  MBA does not support any attempts to impose complex, one-size-fits-all hours provisions in the award system.  The provision for a maximum number of overtime hours would be unworkable for employers and employees because, in a reformed enterprise bargaining environment, it would take away their right of choice.
Summary 

Supported except that we disagree with the recommendation to give power to the AIRC to set a maximum number of overtime hours a worker may perform in a week.
10.4
Recommendation 100

Labour hire employees are an important part of the building and construction industry work force.  The development of a Code along the lines proposed is supported, except that the establishment of the Code should not be used to erect prescriptive measures that could damage the flexibility and simplicity attached to labour hire.  Certainly, MBA supports the development of a Code rather than the introduction of legislation affecting this sector.
Summary 

Supported, subject to the content not being overly prescriptive.
11.0
Reform – National Issues – Part 3
Recommendations 144-149

11.1
Recommendation 144

Whilst this Recommendation adds to the administrative burden placed on employers in the industry, MBA supports the need for employers to provide information to the ABCC.  Employers are more likely to effectively contribute to the breakdown in coercive behaviour when they are required by law to provide this information.  They are not then singled out by the unions as an employer who deliberately seeks to attack union interests, with linked retribution.

Summary 

Supported, despite the increased administrative burden passed on to employers.
11.2
Recommendations 145-148


These recommendations deal with payments to registered organisations of amounts over $500.  The proposed provisions of the BCIIA make disclosure of such payments to the ABCC the principal way to deal with the issue of payments that may be improperly motivated.  MBA believes these arrangements should be strengthened so that they also clearly apply to entities controlled by registered organisations, using the control tests from corporations law.
Summary 

Supported but should be extended to controlled entities.
11.3
Recommendation149

There is a need for penalties under the BCIIA to be a sufficient deterrent to change behaviour.  MBA recommends that there be a specific provision that a third offence automatically attracts the maximum penalty, given the need to change patterns of behaviour and on the basis that a third offence under these provisions indicates a wilful defiance of the law.

Summary 

Supported but with a mechanism for the maximum penalty to be mandatory on a third offence.
11.4
Recommendation 165

MBA agrees that the penalties provided for in section 178 are inadequate.  This is one of the difficulties currently faced by the Building Industry Interim Taskforce.  However, given the Cole comments about, in particular, the difficulties associated with properly calculating rates and allowances (Recommendation 98 refers) in the current legal environment, MBA would recommend deferring the commencement date of this provision to 30 days after the decision of the AIRC effecting Recommendation 98.  A deferral will also permit educational material about the increased penalties to be communicated to MBA’s members.
Summary 

Supported but should be deferred until Award arrangements are simple and properly able to be enforced.
12.0
Reform – Achieving Cultural Change
Recommendations 177-212

12.1
Recommendation 177
This recommendation calls for a statute of special application for the building and construction industry.  The aim of the statute is to restore and enforce the rule of law in the industry.  The fact of the matter is that the findings of Cole make a clear cut case for legislation that affects only the building and construction industry.  At the very least, this separate statute with the greater disciplines imposed on all industry participants will restore the rule of law so that normal institutional arrangements may be able to be embraced in the longer term.

Summary 

Supported.
12.2
Recommendations 178-179
12.2.1
The legislation to establish the ABCC is vital.  It will be the operation of this new agency that has capacity to transform workplace relations in the industry.  Already the Building Industry Interim Taskforce is having a beneficial effect but in many instances does not have sufficient powers to effectively bring about change or to affect systemic disregard for the rule of law.  Cole’s findings show that current institutions have failed the industry.  It is for this reason that a taskforce that is not a deliberative forum will assist the industry to restore the rule of law.  

12.2.2
The New South Wales and Western Australian taskforces that were established to provide a means to enforce the rule of law following inquiries into the building and construction industry in those States, were highly effective.  Following their abolition on changes of Government, industry reform collapsed.  The proper restoration of the rule of law in the building and construction industry requires a dedicated agency, that is properly resourced and that is given sufficient powers, in order for reform to succeed.
Summary 

Supported.
12.3
Recommendation 180
This recommendation contains a very important provision.  It says that the ABCC should monitor the progress of any matter referred to another agency such as the Australian Taxation Office and inform complainants of the result of their complaints.  This is very necessary given that complainants to the ABCC should be satisfied that the ABCC is aware of the results of those complaints.  It will be recalled that in establishing criteria against which to judge the statute, MBA emphasised the need for the ABCC to be a “one stop shop”. 

Summary 

Supported, with the emphasis on the ABCC as a “one stop shop” for complaints being considered as vital.
12.4
Recommendations 181 and 182
These Recommendations deal with the manner in which secondary boycott provisions to be inserted in the BCIIA will be administered.  As stated earlier, it is essential that the secondary boycott provisions replicate those in the Trade Practices Act.  With respect, recommendation 182 is ambiguous.  The notion of “sharing jurisdiction” between the ABCC and the ACCC is not in fact an issue.  Quite clearly in paragraph 153 of Chapter 3 of Volume 11 of Cole, the Commissioner believes that there should be parallel avenues for investigation and enforcement by both agencies.  The ABCC, in the Commissioner’s view, is to have the same authorities as the ACCC possesses under the Trade Practices Act to investigate breaches of the secondary boycott provisions and to undertake enforcement action wherever those secondary boycotts occur in the building and construction industry.  To the extent the ABCC will be vested with that function, the statute should make it clear that the ACCC does not in fact possess complete jurisdictional authority constrained only by the definition of the building and construction industry.
Summary 

Supported.  The ABCC should have all powers of the ACCC vested in it to the extent that it will take over all prior ACCC functions regarding secondary boycotts in the building and construction industry.
12.5
Recommendation 185

As stated elsewhere in this submission, we support the ABCC being vested with wide ranging and unique powers.  We would expand the list of powers that are set out under recommendation 185 to include the ABCC having the right to initiate proceedings in the AIRC and in the courts on behalf of small business, particularly where a small business has insufficient financial resources to initiate private action. 

Summary 

Supported, with further powers being given to the ABCC.
12.6
Recommendation 186

MBA agrees that single dwelling house builders, unless part of multi-dwelling development, should be excluded from the definition of the building and construction industry to be utilised in the BCIIA.

Summary 

Supported, so long as single dwelling house builders are excluded from the BCIIA definition of the building and construction industry.
12.7
Recommendation 190
We understand that it would be more efficient for the ABCC to monitor the application of the National Code and Guidelines than for the system currently in place to continue to operate.  Recommendation 190, therefore, supports MBA’s position set out earlier in the submission that the broader application of the National Code and Guidelines should be deferred until the BCIIA is promulgated.  

Summary 

Supported.
12.8
Recommendation 192

As set out elsewhere in this submission, MBA is concerned that the ABCC should be a “one stop shop” for complaints.  The ABCC should have a statutory duty to investigate complaints and to report the non-action by an agency to which it has referred a matter to the Minister responsible for the relevant department or agency and, failing a response by that Minister, within a reasonable period, to disclose the matter publicly.

Summary 

Supported, but to give the ABCC added power to publicly report a lack of response by other agencies or the Minister responsible for them.
12.9
Recommendation 193

MBA does not agree with the limited role that ABCC should have in civil litigation.  ABCC should be given a discretion to stand in the shoes of small businesses where they are unable to take litigation because of, say, financial difficulties.  If the litigation is then successful the ABCC should have the right to have its legal expenses paid.  In addition, the ability for the ABCC to stand in the shoes of small business will mean an accelerated breakdown of the disrespect for the rule of law that is possessed by a number of parties now operating in the building and construction industry and will rectify the unequal position of individual small employers when confronted with the coercive force of the unions.
Summary 

Disagree.  ABCC should have a role in civil litigation.
12.10
Recommendation 200
The reversal of the onus of proof in this instance is necessary.  At present, there are many instances where workers refuse to continue to work when the Building Industry Interim Taskforce enters a building site.  Often the excuse used for the stoppage is a spurious occupational health and safety complaint.  The use of occupational health and safety as an industrial relations lever is one of the reasons that occupational health and safety is often inappropriately dealt with by the industry.  Recommendation 200, that workers should be the given onus of establishing occupational health and safety concerns to justify their industrial action, is reasonable given the opportunities for abuse that exist and the findings of Cole about actual abuse.
Summary 

Supported.
12.11
Recommendation 208
This recommendation again requires employers to bear an administrative burden. However, as stated earlier in this submission the obligation to notify the ABCC is one of the keys to how the ABCC will be able to change the culture in the industry.  

Summary 

Supported, despite an increased administrative burden placed on employers.
12.12
Recommendation 209
The use of assessors in this manner is supported.  The use of assessors to determine, prima facie, the quantum of loss in any proceedings meets the MBA criteria of speedy and effective but simple provisions to permit the recovery of damages where an innocent party has suffered loss from unlawful industrial action.

Summary 








Supported.
12.13
Recommendation 212
MBA agrees that there should be the establishment of a fit and proper person test to determine eligibility for those who wish to be officials employees or an agent of registered organisations.  MBA believes that the BCIIA should limit the discretion of the courts in that there should be criteria established that categorically indicate a lack of fitness and propriety.  Just as there appears to be an indication that disqualification on the grounds of not being a fit and proper person will follow where dispute resolution clauses are not adhered to, there should be other specific criteria which automatically lead to disqualification.  One criterion should be the conviction of a criminal offence which involves assaulting or threatening or coercing or blackmailing an employee or employer in the building and construction industry.  This should be prima facie evidence of the lack of fitness and propriety of a particular individual.  A further criterion is consistent abuse of right of entry provisions or the repeated (3) failures to abide by court and commission orders.  These criteria for automatic disqualification should not affect the ability of the court to determine a general test.
Summary 

Supported, but with further criteria to be established that automatically lead to disqualification on the grounds of a person being not a “fit and proper” person.
**********
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