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1.
Introduction

1.1
This submission is made by Master Builders Australia Inc (Master Builders).
1.2
Master Builders Australia represents the interests of all sectors of the building and construction industry.  The Association consists of nine State and Territory Builders’ Associations with over 24,000 members.  The building and construction industry contributes $72 billion of economic activity annually to the Australian economy.  
1.3
Membership comprises large multinational and national contractors, large, medium and small State and Territory based contractors in the commercial/industrial and housing sectors as well as large, medium and small sub-contractors in these sectors.  Moreover, the membership includes suppliers and kindred employer groups.  Given our broad membership basis, Master Builders is well placed to provide comment on the nature and extent of building and construction industry reforms.
1.4
Master Builders is a member of the Australian Chamber of Commerce and Industry (ACCI) and we have been involved in assisting to prepare the ACCI submission.
2.0
Purpose of this Submission

2.1
The Committee’s terms of reference are wide ranging.  A large component of the Committee’s terms of reference involves an assessment of the findings and recommendations of the Cole Royal Commission into the Building and Construction Industry (Cole Report).  Following the publication of the Cole Report, Master Builders made two comprehensive submissions encompassing our views on all 212 Recommendations.  These submissions are attached as Attachment A and Attachment B.

2.2
The attached submissions reveal that Master Builders is supportive of the Cole Report and is only opposed without qualification to a small number of Recommendations.  As the Building and Construction Industry Improvement Bill 2003 (the Bill) responds to 120 of the Cole Report’s Recommendations that deal with workplace relations and occupational health and safety, we are equally supportive of the Bill.  Attachment C is a copy of Master Builders’ submission to the Minister for Employment and Workplace Relations on the exposure draft of the Bill.


2.3
This submission sets out a further elaboration of our support for the Bill’s measures.  We also address workplace relations issues generally in the industry, given the wide reach of the Committee’s terms of reference.  Attachment B sets out Master Builders’ views on non-workplace relations matters covered by the Cole Report’s Recommendations.

2.4
The Committee’s terms of reference also require an examination of some of the industry’s employment priorities and an assessment of skills shortages.  Attachment D is a document prepared for the Australian National Training Authority (ANTA) for the building and construction industry.  It is a strategic plan in relation to the building and construction workforce for 2007, adopted by the bi-partisan training organisation Construction Training Australia (CTA).  It traverses all of the issues that are before the Committee that are pertinent to the Committee’s terms of reference item 2(g)(i).  Master Builders has contributed to the preparation of this document and has endorsed it through its internal processes and with its representation on the CTA Board.  It should be noted however that the Australian Bureau of Statistics has recently rebased its reference year for building and construction output estimates from 1999-2000 to 2001-2002 and has also produced new demographic projections.  In order to contemporise the data, updated versions of Tables 4.1 and 4.2 are to be provided separately.

2.5
In supporting the Bill, Master Builders is not out to create confrontation – quite the reverse.  We are committed to ending the “rule of the jungle” and to adopting instead, the fairness and equality of the rule of law.  A return to the primacy of the rule of law is the theme of this submission.  The introduction of the Bill will achieve this end.
3.0
Separate Arrangements for Workplace Relations in the Building and Construction Industry

3.1
The Committee’s terms of reference, Item 2 (c)(i), call for an assessment of “whether the building and construction industry is so unique that it requires industry-specific legislation, processes and procedures.”  There is an assumption implicit in this language that the industry’s ‘uniqueness’ is of itself a rationale for the Bill’s terms.  The Bill has been prepared as an instrumental measure to restore the rule of law within the building and construction industry.  We submit that the industry is ‘unique’ in the sense that in a country such as Australia (where the rule of law is a fundamental tenet of our way of life) the rule of law demonstrably has not been reliably applied or observed on commercial building sites in recent years.  This is a national problem of immediate currency.  It is this problem that marks the industry as unique rather than its operational or sectoral characteristics.  The Cole Report’s underlying aim (emphasised in the Recommendations) is to restore socially normative values and behaviours to the industry.  Is the building industry ‘unique’ in this regard?  This organisation is aware that these problems are not wide-spread in other industry sectors so, the answer is yes.  This is the same answer as given by Commissioner Cole.  The Cole Report demonstrated that the standards of commercial and industrial conduct exhibited in the industry depart from those exhibited in the rest of the Australian economy.

3.2
The values which need to be supplanted are the values which place the interests of a group of “rent seekers” (usually, but not always, trade union officials) above the interests of the industry and the community at large.  Where self-interests are pursued illegitimately, subversion of the rule of law is an inevitable consequence.  The rule of law is an idea that has practical currency, one that goes far beyond a rhetorical prop or some meaningless slogan that is used to benefit political aims.  It is a keystone which locks in and supports an overarching structure of practical and moral values.  As Singleton from the Cato Institute has observed:
“(L)aw in our society serves an essential practical function--that is, to supply the ground rules so that businesses, investors, and individuals can plan their actions to avoid disputes with one another.  Disputes and the risk of disputes vastly raise the risk and cost of new ventures.  That is, the most important function of the law is to lower the risks of uncertainty in making long term plans.” 

3.3
The findings of the Cole Royal Commission are such that a picture is painted of a landscape where the risks of uncertainty are high.  Furthermore, economic investment activity is dampened by the uncertainty generated by illicit behaviour.  Whilst the CFMEU has made much play that a number of major projects (such as the Sydney Olympics) were built on time and on budget, they miss the point.  Those projects are the exception rather than the norm.  This, like many of their arguments, is a logical non-sequitur.  The CFMEU’s claim is not a defence to unlawful behaviour.  It merely shows the potential that the industry could consistently realise where agreements concerning industrial relations issues are respected.  The reality is that the normative values that apply in this industry do not include respect for the law.  Further, one cannot demonstrate compliance with the law by relying upon exceptions to general practice.
3.4
There are two main arguments that follow from this short discussion about the rule of law in support of the Cole recommendations for workplace reform.  First, all citizens condemn unlawfulness as morally repugnant, especially where that illegality wrongfully diverts resources from the public good.  Secondly, there are sound economic arguments for restoring the rule of law in the building and construction industry, especially in order to lower the risks of investing in the nation’s infrastructure development and for increasing the efficiency and productivity of the industry.  That is why the idea of the practical rule of law is very important.  Each of these arguments will now be considered in turn.
4.0
Unlawfulness is not acceptable – the moral argument

4.1
Criminality and general lawlessness are morally objectionable in any law abiding society.  Criminal behaviour has no place in any sector of the economy.  Citizens need to know that their taxes are being properly spent on the construction of basic infrastructure rather than on increasing the economic rent of those who hold projects to hostage and who flout the rule of law. 

4.2
A communiqué issued by the Workplace Relations Ministerial Council in March this year made it plain that there was unanimous agreement amongst State and Commonwealth Workplace Relations Ministers that unlawful behaviour in the building and construction industry is not acceptable.
  In the lead up to the release of the Cole Royal Commission Report, the ACTU said that it condemned criminality.
  Unlawful behaviour as common practice in an industry cannot be countenanced – in any democratic society that principle is both self-evident and unassailable.  Greg Combet has said that the Cole Royal Commission’s recommendations were “overwhelmingly directed against unions instead of real problems in the industry.”
  That assertion is disappointing to say the least.  Surely, the source of the industry’s “real problem” is criminal and unlawful behaviour that undermines the moral fibre of the industry and, at a practical level, behaviour which will act against investment and productivity?  The union movement appears uncomfortable with the truth that has been exposed.  The reality is that criminality in all its forms abhors exposure and accountability.  Sunshine is the best form of disinfectant.
4.3
Reports of builder accession to the view that the Cole Report is a result of a “witch hunt” against unions, have been made in the media
.  However, if the speech in which that claim was made is examined, the builder’s views actually support the contention that unlawful conduct is rife in the industry:  

“Firstly, I share the union’s view that the Royal Commission was a political witch hunt.  Don’t get me wrong – there is plenty of union thuggery, extortion, intimidation and bad practices in WA that need stopping.  But you didn’t need a Royal Commission to discover that.  It was well known to the participants and to industry observers.  It was known to the police and it was known by the WA Government” 

4.4
Commissioner Cole found that 23 union officials and eight employer or employer organisation officers might have breached the criminal law.  He also identified 66 incidents of unlawful (non criminal) conduct requiring remedial or corrective action.  No matter any campaign to discredit these findings, since the publication of the Cole Report the work of the Interim Building Taskforce has demonstrated that the Cole findings were accurate.  The Taskforce and its officers have faced abuse and personal attacks that hinder their investigations of the extent of lawlessness in the industry.  Despite that activity and the Taskforce’s limited powers, its work has proved valuable.  The intimidation and thuggery revealed by the Cole Report is now directed at Taskforce investigators as well as at direct industry participants.  The level of unacceptable behaviour has, in the view of the Head of the Taskforce (Mr Nigel Hadgkiss) engendered a “culture of fear”
 which prevents the proper conduct of the Taskforce’s work.  The work of the Taskforce is, after all, that of assuring observation of the law by all industry participants.
4.5
Despite the vitriol suffered by the Taskforce’s investigators and its limited powers (see Attachments E and F for examples of defamatory posters found on building sites that reveal some of the campaign of abuse), that organisation has undertaken a large number of investigations and has launched a number of prosecutions.  We understand that the Taskforce has over 35 active investigations underway with nine matters before the courts – six against union officials and three involving employers (see Table A for the Taskforce’s current extent of activities).  The majority of complaints made to the Taskforce are against trade unions or their officials.  There is no targeted campaign against unions – the statistics show that their conduct, however, is the principal cause of the problem.
4.6
One Taskforce prompted prosecution has to date resulted in a criminal conviction, that of the CFMEU Construction and General Division, Victorian Branch organiser John Setka
.  That conviction resulted in Mr Setka receiving a $500 fine.  He was convicted of threatening and intimidating a potential witness in Australian Industrial Relations Commission (AIRC) proceedings.  The emphasis in the Bill on increasing penalties for conduct that permits a culture of fear to apply can be seen to be necessary (given the very small and arguably meaningless maximum fine imposed in that case).  In light of the Setka case, the imposition of such a minor penalty may lead to a culture of the “professional foul” amongst ethically bankrupt practitioners i.e. that such punishments are merely an unimportant consequence of undertaking business in an unlawful way.  It follows that more compelling sanctions (such as preventing such persons from further holding positions with registered organisations) are obviously appropriate.
TABLE A

INTERIM BUILDING INDUSTRY TASKFORCE

Extent of Principal Activities

1 October 2002 – 13 November 2003

	Matters received via the 1800 00 33 38 hotline or independently

	Total number comprising reports
	1,110
	

	Number of enquiries resolved by the 1800 operator
	128
	

	1,238

	Investigations

	Number of active investigations
	35
	

	Number of investigations on hold or with a watching brief
	26
	

	Briefs of Evidence referred to State Police and external agencies
	19
	

	Briefs of Evidence with IBIT Legal Section
	9
	

	Matters before the court
	8
	

	Convictions
	1
	

	Briefs of evidence with external legal service providers and action imminent
	4
	

	Briefs of Evidence being compiled
	1
	

	103

	Different site visits

	New South Wales
	394
	

	Western Australia
	278
	

	Victoria
	239
	

	Queensland
	194
	

	South Australia
	101
	

	Tasmania
	73
	

	Northern Territory
	59
	

	Australian Capital Territory
	26
	

	1,364

	Notices to produce
	

	Victoria
	76
	

	New South Wales
	72
	

	Queensland
	50
	

	Western Australia
	39
	

	Northern Territory
	29
	

	Tasmania
	27
	

	South Australia
	21
	

	Australian Capital Territory
	2
	

	316


4.7
We also draw the Committee’s attention to the recent publicity about the conduct of John Sutton, the CFMEU’s Construction and General Division Secretary.  Mr Sutton recently pleaded guilty to two criminal charges of malicious damage.
  The plea followed a high profile release of a videotape showing Mr Sutton spitting at and attacking a car where he was involved in a picket and protest outside the premises of the firm of Morris McMahon.
  In a statement made on 2 July 2003,
 Mr Sutton clearly labelled his behaviour as “unacceptable and irresponsible.”  That label applies to all criminal activity no matter where it occurs.  A building site is no different from any other place in that regard.  Hence, comments such as “the building industry is a ‘rough and tumble’ industry” do not assist.  There are of course many occupations that are physically demanding and where time pressures occur, as is the case with the building and construction industry.   Nevertheless, no excuse for unlawful behaviour should be accepted.
4.8
The recent conviction of Salvatore Manna, a New South Wales CFMEU official, for perjury arising from his evidence to the Royal Commission further emphasises the point about the issue of unlawful conduct.  The circumstances surrounding the evidence and the evidence given can only be labelled as bizarre.  This conviction is also, to our knowledge, the first arising from Volume 23 of the Cole Report, although much of the material published about that issue is highly speculative
 and should be disregarded by the Committee as insufficient to provide an appropriate evidentiary basis for any findings about the unpublished volume 
4.9
That unlawful industrial action is a reflex response for the building industry unions is epitomised in their actions regarding the Bill itself.  Attachments G and H are “fliers” issued by building unions in Victoria and New South Wales concerning rallies against the Bill.  Attachment I is a transcript of radio coverage of Victorian trade union officials announcing their “declaration of war” against Minister Abbott (see pages 4-5 of the transcript).  The irony is that this unlawful industrial action is the very problem targeted by the Bill.  We will return to these rallies when we examine the issue of institutional failure (Section 6 below).  

5.0
Reforms will Increase Productivity
5.1
The moral and ethical arguments merge with the economic argument.  There are sound practical and economic reasons for applying the rule of law.  The implementation of the recommendations of the Cole Royal Commission will assist to increase the certainty of investment decisions in building and construction and to increase the industry’s productivity.  Lack of certainty drives up costs in every part of the system, making time-lines and expenditure harder to predict.  As a result, risk factors attached to cash flows will be higher and expected net present values of projects will be lower.  When that uncertainty is deliberately and unlawfully generated by a stakeholder in the system for the purposes of improperly increasing its own advantage, then governments need to act. 

5.2
It was a credit to the Howard Government that it acted to establish a Royal Commission that exposed an unacceptable level of unlawful behaviour in the nation’s building and construction industry.  It is also to the Government’s credit that it has already endorsed Cole’s central recommendations on workplace reform and brought forward a Bill designed to implement 120 of those Recommendations.  The Bill will foster productivity.  Master Builders has already indicated its support for this approach and for the imperative to increase productivity in a speech by Wilhelm Harnisch, CEO of Master Builders Australia Inc, entitled “For Better or Worse? – The Economic Imperatives behind the Cole Recommendations”
 at Attachment J.
5.3
Commissioner Cole was realistic in his assessment of the commercial vulnerability of the industry.  He was right in his isolation of the source of union coercive power.  He found that head contractors and subcontractors are subject to severe cost penalties for delayed completion.  Industrial action causes immediate loss from standing charges and overheads, together with prospective loss from liquidated damages.  These losses place intense pressure upon head contractors and subcontractors to give in to industrial demands promptly.  If the short term cost of the demands is less than the actual and prospective loss on the specific project, then the usual result is that the demand is met.  That is because of the short term project profitability focus in the industry which is highly competitive.  Those not in the building industry need to understand that committing commercial suicide for the sake of winning an industrial battle is not an attractive option for building industry enterprises.  The current law requires parties to enforce breaches against each other – this premise does not apply to the situation outlined.
5.4
The main deliverable from the Cole recommendations will be an increase in labour productivity as illustrated in Attachment J.  The Bill will enable the sorts of pressures mentioned in paragraph 5.3 of this submission to be contained or for losses engendered by the illegitimate industrial pressures to be speedily recovered.  The Bill recognises (Clause 135) that employers must be required to notify the ABC Commissioner of building industrial action.  Master Builders recognises this administrative burden.  However, the ABC Commissioner can then give assistance to affected parties where necessary.  The pressures discussed in paragraph 5.3 are able to be disregarded because of the third party intervention and because of the Bill’s (Clause 77) focus on ABC Inspectors assessing the damages caused by unlawful industrial action and a more ready means provided to recover the costs of that action (Clause 77(3)).  It is generally accepted that labour costs typically make up around 50% of a building’s total construction cost.  Therefore, any improvement in labour productivity will have a significant impact.  For instance, the current 36 hour week campaign has been estimated to increase labour costs by around 20%.  This means that the cost of a building would increase by at least 10% if the 36-hour week is introduced across the board.  The new order envisaged by Cole will better enable employers to resist illegitimate tactics used to force issues such as the implementation of the 36 hour week which adversely affect productivity.
5.5
The building and construction industry comprises a wide mix of employers ranging from large multinational contractors to small 1 to 2 subcontractor teams.  The industry is comprised of many small businesses with fewer than 5 workers – an estimated 90%.  Many are family run with few financial or administrative resources.  They do not have the resources and/or capacity to resist demands made by unions and/or contractors involving improper, inappropriate and unlawful demands.  Any attempt by them to resist these demands means that their business survival is unlikely. However, where an impartial compliance body takes a pro-active role with the charter to stamp out this type of behaviour the smaller subcontractor is able to be comforted in knowing there exists a body from which they can seek real and genuine assistance.  This is the first step in re-introducing the rule of law into the building and construction industry, given it is subcontractors who employ the great majority of workers in the industry and it is they and their respective employees who desire to work in an environment free from intimidation and where endeavours aid productivity.
5.6
We note that the Econotech report
 released by the former Minister for Employment and Workplace Relations, Tony Abbott, one week prior to the tabling of the Cole Royal Commission Report found that costs of specific tasks such as laying concrete slabs were 10% higher on commercial projects than on residential jobs.  Labour productivity was pointed to as the major reason for the differential.  While it seems plain to members of Master Builders that the poorer productivity in the commercial sector is due to restrictive work practices isolated by the Cole Royal Commission, the research recently released by the CFMEU undertaken by Phillip Toner of Newcastle University’s Employment Studies Centre
, attempts to throw doubt on the results of the Econotech report.  

5.7
We have serious reservation about the research commissioned by the CFMEU.  Criticism of the research is contained in Attachment J.  We outline the additional criticism referred to in that paper here.  An analysis of some of the material shows that there are fundamental mistakes in the research that lead to it being labelled as “sloppy” (see page 4 of Attachment J).  An example is on page 9 of the report.  Toner, when referring to Figure 2 (reproduced below after paragraph 5.9), makes a statement that the rate of growth of industry productivity was consistently higher than the rate of labour productivity growth for the benchmark of other market sectors.  The figure he refers to in Figure 2 of his report is in fact a graph of multi-factor productivity, not labour productivity.  This is a fundamental error.  However, giving him the benefit of the doubt, the graph of labour productivity is not markedly different from the graph of multi-factor productivity, as one would expect.  However, to make such a fundamental mistake in a report that seeks to undermine a report by a well respected research organisation is questionable.  On page 10 of his paper Toner purports to compare the rate of change in labour productivity.  This is wrong.  The figure is actually a plot of levels of productivity.  Another fundamental error.  
5.8
Going to the source graph from the Cole Royal Commission discussion paper and looking at the true graph, which is the labour productivity graph, shows his main conclusion to be flawed in that the rate of growth of productivity for the building and construction industry can clearly be shown to be lower over the period than that for the market sector.  There is further example of sloppy work that is startling.  Toner took the figure number and part of the label from Figure 2 in the original discussion paper
 but has used the chart from Figure 1 of that paper.
5.9
While the level of productivity was higher in the construction industry, its rate of growth was lower.  This is clearly shown in the graph below, as the market sector starts off below the level of productivity for the construction sector and ends up considerably higher than the level of productivity in the construction sector.  So, clearly the rate of growth of productivity over the three decades was higher in the market sector than the construction sector.  This conclusion is not made by Toner and seems fundamental to an accurate assessment of the issue of productivity.
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5.10
The industry’s and the economy’s productivity will increase as a result of the Cole Recommendations being implemented in the Bill. It is difficult to ignore statistics such as those in a Tasman Economics report to the Royal Commission which found that if productivity in the building industry matched market sector productivity growth, the accumulated gain to real GDP for the period 2003 to 2010 would be in the order of $12 billion.  Toner’s inaccurate analyses should be seen against that order of magnitude.  The reforms proposed will create certainty in the building and construction industry’s legal environment and enhance productivity.  

6.0
Institutional Failure
6.1
Cole has noted that past attempts to reform the conduct and the culture of the industry have failed.  He indicated a number of factors that lead to this failure but first and foremost that:

“…there has been an insufficient determination on the part of government to establish structures which will enable the industry to operate fairly and productively and in a manner respecting the rights of individuals. There has been an inadequate structure to enforce the law and usual standards applicable in other industries”
.
6.2
In short, there have been no proper structural or institutional arrangements in place that adequately deal with building and construction industry culture, although the taskforces established in the wake of the Gyles inquiry in New South Wales and the Taskforce established in Western Australia proved successful.  Attachment K is a listing of a number of the Western Australian Building Industry Taskforce charges that shows a pattern of conduct and prosecutions consistent with the nature of the conduct underlying the recommendations of the Cole Report.  Upon discontinuance by the relevant State Governments, experience has been that a return to lawlessness applies.  A short-term commitment has not proved successful.  As a stand-alone strategy the work of a Taskforce cannot be sufficient, especially if the Taskforce is not in operation for an extended period.  We would suggest ten years as a minimum period to effect fundamental change.  The alternative is to engender a temporary modification of behaviours.  Hence the Bill’s focus upon the ABC Commissioner and additional more stringent laws about workplace relations generally is endorsed.  This multifaceted approach seems to be more likely to succeed than merely establishing an enforcement arm that seeks to enforce the current law.
6.3
The number of prosecutions or matters that are referred for determination by a court or tribunal are significant but not the ultimate criterion by which to measure an agency established to change the culture in the industry.  Whilst important, the prosecutions are not the principal criterion against which to measure success.  The presence of a non-political, unbiased law enforcement agency affects behaviour as is evident to date with the work of the Interim Building Taskforce.  This success emanates from the fact that an external third party is enforcing the law rather than relying upon the parties involved to enforce the law.
6.4
As an example of how the Taskforce can make a difference, (at least on an immediate basis), we note the situation where union officials attempt to stop work on site because of the presence of subcontractors who do not have a union certified agreement or other enterprise bargaining agreement.  The Taskforce’s presence, in the experience of our members, often averts such action.  In such situations the Taskforce primarily raises the issue with the head contractor, given the prospect of potential secondary boycott action against the head contractor.  Thus the head contractor is able to be fortified in stopping the unlawful practice because the Taskforce is present, has brought the matter to the contractor’s attention and the Taskforce is regularly referring matters to the Australian Competition and Consumer Commission.  Here, although the third party has not enforced the law per se, its presence has lead to compliance with the law because of the potential effect that non-compliance will bring, a factor that would not have been present without the intervention of the Taskforce.
6.5
The Bill establishes in Chapter 2 as its centrepiece a statutory office to be known as the Australian Building and Construction Commissioner (ABC Commissioner).  The ABCC Commissioner will lead an agency that will become the successor to the Taskforce but with more effective powers and increased penalties that will enable better compliance with the law (see Part 2, Chapter 12 of the Bill for the compliance powers of the ABC Commissioner and Australian Building and Construction Inspectors, as well as Federal Safety Officers).  Whilst the Workplace Relations Act will continue to provide the principal basis upon which workplace relations in the industry is regulated, the Bill deals with other areas of significant failure by strengthening and clarifying the law in a number of ways.  Master Builders believes that the powers of the ABC Commissioner are appropriate, particularly where the Commissioner can act to enforce obligations that are expensive and time consuming for small business, e.g. under Clause 134(12) and 134(13), applying for an injunction from the Federal Court where an order to stop or not undertake industrial action has not been complied with, a matter normally not of the financial reach of a small business, and discussed further below.
6.6
The issue of the needed strengthening and clarification of the law as a means to supplement the current institutional framework is, in fact, epitomised by the provisions of Clause 134 of the Bill.  (This discussion links with the points made in Clause 4.9).  Clause 134 is designed to address some of the deficiencies in s.127 of the Workplace Relations Act, including the repeated reluctance of AIRC Commissioners to exercise their discretion under this provision.
6.7
It is at this point that we again refer to the rallies mentioned in paragraph 4.9.  Master Builders acted under s.127 of the Workplace Relations Act 1996 to seek to prevent the rallies occurring.  Master Builders was not successful.  Commissioner Harrison, who heard the matter, issued a decision dated 8 October 2003, which is attached as Attachment L.  In that decision Commissioner Harrison states that it is necessary, in his view, to pass the threshold test of having evidence about the extent of industrial action from a person or persons affected by such action.  Commissioner Harrison wanted Master Builders to identify “any person who would be directly affected by the action complained of”.  Commissioner Harrison believed that, as a threshold matter, evidence should be called or adduced from “any such person”.  This approach does not assist because, from the documents before the Commissioner, the rallies were clearly to be held.  
6.8
We use this as an indicative example of where the Bill will assist the building industry.  It is unlikely, because of the threat of retribution, that individual employers will come forward to give evidence.  If Commissioner Harrison is correct and the evidence he required is a threshold issue, then the vulnerability of employers in this industry, highlighted in paragraph 5.3, is, once again, palpable.  If employers do in fact have the fortitude to give evidence about the impact of industrial action upon their particular business, the Commission, under s.127 may well then limit the orders to those who are prepared to give evidence.  In addition, we note the Commissioner’s direction to the unions and those participating in the rallies to return to work after the rallies were over.  This did not occur – we are informed by our Victorian affiliate that the Victorian branch of the CFMEU wanted to “send a message” that it would not comply and had deliberately therefore passed a resolution in defiance of the AIRC.  This is, in our experience, typical of the contempt held by the CFMEU for current institutions.
6.9
Clause 134 of the Bill is a more apt provision for the building industry than s.127 of the Workplace Relations Act.  It empowers the AIRC to make orders to stop or prevent industrial action from occurring.  In a similar fashion to s.127 Workplace Relations Act, the AIRC may make an order where building industrial action is happening, or is threatened, impending or probable in relation to an industrial dispute.  Importantly, the AIRC is required to hear and determine an application for an order within 48 hours.  There is specific provision for an interim order.  It is noted that in the decision just discussed issued by Commissioner Harrison, the decision was handed down on the morning of one of the rallies which occurred in Victoria.  Subclause 134(6) contains a list of factors which the AIRC must have regard to when exercising its discretion to issue an interim order.  These factors have previously been barriers to making timely and effective orders under s.127.  In particular we note s.134(6)(d) which identifies that the occurrence of a sequence of related industrial action, of the kind associated with rallies against the Bill, is a factor to be considered by the AIRC.  This acknowledges a matter that is not generally taken into consideration currently, i.e. that a sequence of unprotected action, even where each instance lasts only for 12, 24 or 48 hours can result in significant damage to an employer in the construction industry.  It also reflects that previous conduct of a related nature should be considered by the AIRC.  
6.10
We also note that under s.134(7) it is quite clear that any industrial action that is not protected is unlawful in accordance with the Bill.  That way there are no legal arguments as to whether or not the industrial action, even though unprotected, is legitimate because it is for a so-called political protest.  There is a requirement to consider the undesirability of the occurrence of unprotected action. In addition, small business is often put off by the expense of running a s.127 action and then proceeding to the Federal Court for an injunction especially as the matter complained of has occurred, as it was for a short period or one short period in a sequence of events.  We reiterate with approval the fact that, under Clause 134, the ABC Commissioner may apply for an injunction pursuant to subclauses 12 and 13 of Clause 134 as mentioned in paragraph 6.4 of this submission.

7.0
Overall Support for the Bill
7.1
The Cole Royal Commission demonstrated that the current workplace relations system has failed the building and construction industry.  As expressed earlier in this submission, it identified a climate of fear, intimidation and lawlessness in the industry.  The Bill addresses these issues.  It does so without the need for legislative articulation of the other Cole recommendations.  They are independent of the Bill’s merits.  As stated, the establishment of an improved compliance regime by increasing penalties and enhancing access to damages for unlawful conduct, the Bill also proposes a new system that will accommodate proper bargaining at the same time as placing clear boundaries around lawful industrial action.  It facilitates the speedy recovery of losses that builders and others suffer because of unlawful industrial action.  Overall, we support the Bill.

7.2
We repeat that the restoration of the rule of law in the building and construction industry is all-important.  The two-tier civil penalty regime, dealt with in Part 1 of Chapter 2 of the Bill, is appropriate.  The first tier, Grade A, which deals with more serious contraventions, provides for a maximum penalty of one thousand penalty units for a body corporate and two hundred penalty units in other cases.  Fines of this magnitude are a serious impost and will have a significant deterrent effect.  The second tier of civil penalties, Grade B, which deals with less serious contraventions, provides for a maximum penalty of a hundred penalty units for a body corporate and twenty penalty units in other cases.  In addition, under Clause 227(1)(b) of the Bill, an appropriate court (usually the Federal Court) may make an order requiring a person who has contravened a civil penalty provision, to pay compensation for damage suffered by another person as a result of the contravention.  Engaging in unlawful industrial action per Clause 74 of the Bill, for example, will incur a Grade A civil penalty.  The application of the penalty or the award of an order of damages will establish an appropriate deterrent to the taking of unlawful industrial action.  This level of deterrence is notable compared with the current provisions of the Workplace Relations Act, where effectively, because of its terms, the unions will go unpunished for their involvement in the rallies mentioned in paragraph 4.9.
7.3
As stated earlier, Attachment C expresses Master Builder’s view of the exposure draft of the Bill.  Whilst the Bill as introduced was changed in a number of respects, we remain concerned about two issues – mentioned in paragraphs 10.2 and 10.4 of Attachment C.  The references to Clause 51(2)(k) and Clause 62, the provisions we oppose, have not changed for the exposure draft to the Bill as introduced. 
8.0
Conclusion
8.1
This submission has been drawn to illustrate the reasons for the need to restore the rule of law in the building and construction industry.  In that regard the workplace relations changes proposed in the Bill will be effective.  They will contribute to the application of appropriate behaviour on commercial building sites and will enhance the productivity and efficiency of the industry.  

8.2
The Government has rightly focused upon workplace relations and occupational health and safety because these measures can obviously stand alone when compared with the balance of the Cole Report’s recommendations.  It is the institutions connected with workplace relations that have failed the building industry.  Merely tinkering with the frameworks that establish those institutions will not deliver required cultural change to the industry.  It is the need to have appropriate deterrents enforced by an objective third party that will give primacy to the rule of law.  In providing that emphasis in this submission, it is not to say that the balance of the Cole Report’s recommendations are viewed as being of little value.  Quite the opposite is the case.  However, in this submission we have emphasised the importance of the passage of the Bill.  
8.3
The importance of the passage of the Bill should not be overshadowed by a range of other issues that need to be dealt with by the industry.  Master Builders is happy to provide oral evidence to the Committee on the balance of the terms of reference where those matters are merely touched upon in the attachments.  However, nothing relating to issues as widely different as the better collection of payroll tax or the number of resources that ASIC now possesses to control fraudulent phoenix companies can add to or detract from the need to pass the Bill.  We urge the Committee to view the Bill as an appropriate, stand alone, comprehensive measure to restore the rule of law to the building and construction industry.  
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