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CBUS SUBMISSION

Inquiry into the provisions of the draft Building and Construction Industry Improvement Bill 2003 (or any subsequent version that may be introduced into Parliament) and related findings of the Cole Royal Commission into the building and construction industry

Senate Employment, Workplace Relations and

Education References Committee

Cbus welcomes the opportunity to contribute to the Senate Employment, Workplace Relations and Education References Committee inquiry into the provisions of the Building and Construction Industry Improvement Bill 2003 and other related issues.

Cbus is the national industry superannuation fund for the building, construction and allied industries. Cbus was formed as a result of a campaign by unions and the ACTU for superannuation (pension) rights for construction workers in 1984.  Originally known as BUSS (Building Unions Superannuation Scheme), Cbus was formed in 1992 from an amalgamation of BUSS and AUST (Allied Unions Superannuation Trust).  

With around 370,000 members and $4.5 billion in funds under management Cbus is one of the largest industry superannuation funds in Australia.  Cbus is a public offer fund existing solely for the benefit of its members – all profits belong to the members.  There are no dividends paid to shareholders and no sales representatives or agents to receive commissions.

The draft Building and Construction Industry Improvement Bill 2003 if passed in its current form would impact on Cbus and its members in a number of ways:

· The removal of Cbus from building industry awards will mean that employers will be given the power to select the superannuation fund for their employees. This may lead to a decision by an employer to select a superannuation fund that has reduced standards than those of Cbus. This could include reduced regularity of contributions and relaxed procedures for chasing arrears. Incentives provided to employers by retail superannuation funds may also influence the decision of an employer, which may mean that the superannuation fund provided to an employee is not in their best interest. 

· The selection by an employer of a superannuation fund that operates on a profit basis may mean that employees pay increased fees and charges, including entry and exit fees.

· Employees that are placed into another superannuation fund may be refused access to insurance benefits on the basis of previous injuries of illness that they have suffered. Employees may pay higher premiums than those available through Cbus.

· Cbus’ own low cost insurance arrangements would be threatened by the changes to the existing award regime. Cbus insurance has been tailored to the needs of the building and construction industry and ensures that all workers are automatically accepted for insurance cover and this would be undermined by a reduction in the pool of workers covered. 

· The obligation not to coerce employees or employers in respect to superannuation would create a different set of standard of conduct in respect to superannuation in the building industry, outside of the reforms recently introduced as part of the Financial Services Reform Act. Employer choice is also is in direct contrast to the Government’s stated aim contained in the Superannuation Legislation Amendment (Choice of Funds) Bill 2002 of allowing all employees to choose their own superannuation fund.

· The requirement of the Australian Industrial Relations Commission to reject pattern bargaining enterprise agreements could, if applied to superannuation, lead to variable rates of contribution which may ultimately leave some employees with reduced retirement incomes and which will increase compliance costs for all industry participants.

· The requirement that enterprise agreements must be whole agreements without appendices will mean that agreements will necessarily become longer and more complex in order to contain the elements contained in statewide agreements and letters of adherence that currently provide obligations on employers in respect to superannuation.

BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT BILL 2003

The following comments are made in respect to the above sections of the Building and Construction Industry Improvement Bill 2003 which impact on Cbus and its members.

1. 
Building Industry Awards

The Building and Construction Industry Improvement Bill 2003 proposes that the Australian Industrial Relations Commission be allowed to make an award that deals with superannuation but the award would not be able to specify a particular superannuation fund or scheme. (Chapter 5 Part 1 Section 51 Subclause 2-5).

Cbus believes that the proposed legislation represents the position that was previously adopted by the Federal Government in submissions to the AIRC on Award Simplification and Superannuation. 

The Full Bench of the AIRC rejected the Federal Government’s position. The Superannuation Decision of the AIRC (Superannuation Decision - Dec871/99 S Print R7700), arising from the Award Simplification Test Case, introduced a facilitation clause in respect to superannuation funds. As a result industry awards already effectively have choice of superannuation funds.

The AIRC decision resulted in an agreed superannuation clause for the National Building and Construction Industry Award (which is attached as Appendix 1 to this submission). The clause includes a provision that an employer and employee may agree to pay contributions to a particular superannuation fund.

At the time of the AIRC case on Superannuation, Cbus presented evidence on the impact that employer choice of superannuation fund would have on the superannuation benefits of building and construction industry employees. A summary of the points made by Cbus is contained in the Commission’s decision, a copy of which is provided in Appendix 2.

The effect of requiring that the AIRC not allow an award in the building industry to include a superannuation fund is that employers will be given the power to select the superannuation arrangements for their employees. This narrows the scope of the AIRC’s Superannuation Decision.

As stated in submissions to the AIRC, Cbus is concerned that employer choice of superannuation fund would potentially impact negatively on the superannuation benefits and entitlements of building industry employees in a number of ways:

· Employees may be charged commissions on mandated employer contributions;

· Employees may pay increased fees and charges to administer their superannuation account, including entry and exit fees;

· Employees will not necessarily be guaranteed automatic acceptance of insurance;

· Employees will experience reduced portability of superannuation benefits, resulting in employees holding more superannuation funds and incurring increased fees.

The result of this legislation would therefore be to introduce a regime, which would provide an employer with the ability to select a superannuation fund for an employee. This is in direct contrast to the Government’s stated aim contained in the Superannuation Legislation Amendment (Choice of Funds) Bill 2002 of allowing all employees to choose their own superannuation fund.

Cbus believes the proposed legislative changes contained in this Bill are both unnecessary and ineffective and believes that the Federal Government should abide by the decision of the independent arbiter, the Australian Industrial Relations Commission on this matter. 

Cbus is also concerned that employers may receive incentives to pay superannuation contributions of their employees to a particular fund and that where this happens the decision of the employer may not be in the best interests of the employee.

Insurance 

Cbus is concerned that by allowing an employer to unilaterally select the superannuation fund for employees in the building industry the insurance arrangements that have been established for building employees will be undermined.

Contributing members of Cbus have access to Death and Total and Permanent Disability Insurance cover. Members may choose between 1 and 10 units of cover, with 1 unit being compulsory. 

One of the unique attributes of Cbus life insurance is that members are automatically accepted for up to 4 units of insurance without the need to undertake a medical examination. Cbus will provide any member with up to 4 units of insurance cover, and does not exclude members on the basis of pre-existing illness or a family history of illness.

The building industry is a hazardous industry and it is therefore important that building employees have access to affordable insurance benefits.

In 1999-00, there were 26 fatalities in the construction industry, the highest of any industry except transport and storage. 
 There is a greater likelihood of suffering injury or fatality working in the building and construction industry than many other industries. According to Worksafe Australia the fatality rate between 1993-94 and 1995-96 for building and construction workers was 15.2 fatalities per 100,000 workers compared to an all industries average of 5.6 fatalities per 100,000 workers.

According to the National Occupational Health and Safety Commission there were 32 fatal injuries and 13,929 non-fatal injuries in the construction industry in 1999-2000.
 Many injuries in the building and construction industries are cumulative. Workers over the age of 55 are almost three times more likely to suffer an injury resulting in a claim than workers under the age of 24. 

Cbus has been able to offer its members access to life insurance benefits on the basis that the benefit is compulsory as part of being a member of the fund.

Prior to the establishment of the predecessor of Cbus, BUSS, in 1984, workers found it extremely difficult to access affordable life insurance. This was because the riskier nature of the building and construction industry meant higher premiums for individuals, which were also then topped up with agents commissions.

Cbus is concerned that by allowing employers to unilaterally select superannuation arrangements for their employees that some employees will be refused insurance cover by other superannuation funds because of previous medical conditions. Where they are able to obtain insurance benefits Cbus is concerned that the cost will be substantially higher than the cost of Cbus’ insurance.

The impact of the proposed legislation may well be that employees and their families may not be covered for life and total and permanent disability insurance in the case of an accident. Given the nature of work in the building industry this is untenable from a public policy perspective.

Portability 

A survey conducted by Wallis Consulting Group in 1999 revealed that the average duration of employment in building and construction was well below the economy wide average.
 The building and construction industry is one of the most mobile industries in the economy with around 17% of employees changing employer each year. 

The greater mobility of employees in the building and construction industry means that it is important that an employee has their superannuation benefits paid into a fund that is recognised across the industry. The impact of an employer selecting a superannuation fund that is not recognised across the industry is that the employee will have a greater chance of losing track of their superannuation, adding to the over  $7 billion that superannuation members have already lost. Members may also pay exit to funds in order to consolidate their superannuation.

Insolvency

The building and construction industry is characterised by project based work that is susceptible to a boom and bust cycle. There is a high rate of insolvency amongst building and construction employers.

According to the Australian Bureau of Statistics (ABS), as at November 2001, 711,800 people worked in the building and construction industry. 
 

An ABS survey in 1996-97 revealed that there were 194,300 businesses in the whole of the building and construction industry. 
 Firms with less than 5 people account for 94% of all businesses in the industry. Only 1% of firms have over 20 employees.

Due to the nature of the industry Cbus seeks to actively collect superannuation contributions from employers.

Superannuation contributions are due and payable by the end of each calendar month for work conducted during that month. 

Cbus employs rigorous procedures to ensure that employers meet their obligations in respect to superannuation contributions. These include arrangements to pursue companies that are in arrears with their superannuation contributions on behalf of members. The fund uses a credit control company, Industry Funds Credit Control and is supported by fund sponsors in collecting arrears.

Despite Cbus proactive approach to the collection of arrears a significant number of employers at any one time are behind in their superannuation contributions. At any one time around 10-15% of Cbus employers are in arrears with their superannuation contributions.

Cbus is concerned that other retail superannuation funds do not have a proactive approach to recovering superannuation contribution arrears. 

The introduction of employer choice in industry awards may lead some employers to make a decision to pay contributions to a superannuation fund on the basis that they will not be pursued for arrears.

The result will be that employees in the building and construction industry may not receive their full superannuation entitlements, or will receive them substantially later than when they were due resulting in a loss of compound interest on their investment.

2. 
Coercion

The Building and Construction Industry Improvement Bill 2003 provides that a person must not coerce an employee to nominate a particular superannuation fund or coerce an employer to make contributions to a particular superannuation fund for building employees. (Clause 175)

Cbus rejects the premise that there is coercion in respect to the selection of superannuation funds in the building and construction industry and believes that the appropriate place to regulate the conduct of persons engaged in promoting superannuation funds is through mechanisms available in the Superannuation Industry (Supervision) Act and the Corporations Act. 

The Federal Government, through the Financial Services Reform Act, has established a regime for regulating the conduct of the financial services industry in respect to the sale of financial services products. The legislation includes provisions on the appropriate conduct of representatives including high-pressure sales tactics such as cold calling.

The Building and Construction Industry Improvement Bill 2003 will create a different set of rules in the building industry than those that apply across the rest of the financial services industry. 

It is important in order to avoid making the financial services industry more complicated and confusing to consumers that the building industry regulates financial services products in a way that is consistent with the rest of the financial services industry.

Cbus does not support clauses in the legislation in respect to coercion on the basis that the Corporations Act and Superannuation Industry (Supervision) Act are the appropriate places to regulate conduct in respect to financial services products.

3. 
Pattern Bargaining

The Building and Construction Industry Improvement Bill 2003 proposes that the AIRC must refuse to ratify any agreement unless it is satisfied that the agreement is not an agreement that resulted from pattern bargaining. (Section 1.183) The Bill defines pattern bargaining as common wages and conditions. Any agreement can be a pattern bargaining agreement even if part of the agreement has resulted from pattern bargaining.

Currently many enterprise agreements in the building industry have standard dollar contribution amounts per week. If a standard level of contribution was to be deemed pattern bargaining the result could that different levels of superannuation contribution could apply across the industry.

The impact of this on Cbus and its’ members would be that:

· Some members may have less contributions towards their superannuation that others, and as a result will accumulate less towards their retirement.

· The amount time dedicated to compliance processes, both for fund sponsors, Cbus’ credit control and company employees would increase. This represents lost productivity and in the case of Cbus a cost to the fund which is ultimately borne by members through administration fees.

4. 
Certifying Whole Agreements

The Bill proposes that the Australian Industrial Relations Commission must only certify agreements that are whole agreements, and that do not include appendices. (Section 1.197 Clause 60)

Appendices are often used in enterprise agreements as a convenient way of including additional information. In particular enterprise agreements can refer to statewide industry agreements and Deeds of Adherence, which refer to superannuation.

These appendices often refer to compliance issues, in particular to requirements that superannuation contributions are paid on a monthly basis, that employers return signed membership applications to the Fund and that employers notify the Fund when an employee ceases work. 

In the event that these clauses were not transposed to enterprise agreements the result could be an increase in the number of unregistered Cbus members and increased arrears from employers. This would result in more members losing track of their superannuation and a reduction in accumulated interest from late payments.

THE ROYAL COMMISSION INTO THE 

BUILDING AND CONSTRUCTION INDUSTRY
The following comments are made in respect to the findings and recommendations of the Royal Commission into the Building and Construction Industry that have a particular impact on Cbus and its’ members.

Recommendation 118

Cbus supports the recommendation that the ATO review after 12 months the impact of changes to the Superannuation Guarantee legislation which introduced quarterly superannuation contributions. Cbus believes that superannuation contributions should be paid by employers on a monthly basis, particularly in the building and construction industry where there is a history of companies operating on a short term project basis.

Recommendation 120

Cbus supports the recommendation that the Government consult with superannuation funds to ensure that the provision of information to third parties is consistent with confidentiality requirements. 

Cbus believes that its standards in relation to privacy accord to industry best practice and meet all legal obligations.

Cbus notes that the Government’s proposed changes to Industry Awards would mean that all regulated superannuation funds may seen to be operating in the building industry and should therefore be part of the consultation process. 

Cbus is aware that many retail superannuation do not pursue employees for arrears on superannuation contributions and believes that other superannuation providers should adopt Cbus’ proactive approach in respect to recovering unpaid contributions.

Recommendation 121

Cbus supports the recommendation that the Government consult with the superannuation industry to review their practices to ensure that only legal means are used to recover unpaid employer contributions. Cbus believes that its practices meet all legal obligations.

Recommendation 122 & 123

Cbus supports the recommendation that the ATO ensure that persons in the building and construction industry making complaints about non-payments of superannuation contributions receive a response stating in reasonable detail the outcome of the complaint.

Cbus supports amendments confidentiality provisions to enable the ATO to advise the outcome of complaints.

Recommendation 124

Cbus supports the recommendation that increased funding be provided to the ATO to enable them to increase the level of resources dedicated to compliance activities.

Allocating increased resources will result in a greater portion of employers making their superannuation contributions on time, which will ultimately benefit the retirement incomes of workers in the building industry.

Cbus is aware of reports that only 20 staff for the whole of Australia within the ATO are specifically allocated to Superannuation Guarantee recovery and enforcement and understands that, the ATO will only pursue an employer if at least 5 workers of an employer make a complaint regarding non payment of superannuation entitlements.  

Considering that the average size of a Cbus employer member is 7 (with 77% with less than five employees), this minimises the chance of most of the Fund members having their entitlements recovered by the ATO.

Cbus experience is that it is small employers who are more likely to be non-compliant with respect to superannuation entitlements.  Significantly, the enforcement processes of the ATO are only directed to obligations of employers under the SG legislation, that is, to pay the statutory percentage of superannuation referred to in that legislation.  The ATO does not seek to recover amounts in excess of that provided for in the SG legislation for example, amounts provided for in enterprise agreements or otherwise agreed between employers and employees.  Given the prominence of such arrangements in the building and construction industry, this also points to the importance of the Fund taking a diligent approach to ensuring compliance.

Recommendation 176

The Building Industry Royal Commission recommended that the Australian Building and Construction Commissioner be empowered to monitor projects where development funds are provided by building and construction industry superannuation funds to ensure that conditions are not attached to such loans or equity interests which infringe on the Workplace Relations Act.

Cbus is a regulated superannuation fund and must ensure, among other things, that its’ investments pass the sole purpose test that is applied to all superannuation funds. 

The sole purpose test provides that a superannuation fund must ensure that the fund is maintained solely for the provision of benefits to members. Investments of the fund must therefore provide benefits to all members in order to satisfy this test.

Cbus invests into building and construction projects in order to deliver positive investment returns to members. Cbus believes that the terms and conditions that apply to its investments should no different than those that apply to all other investors in the industry. 
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