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SUBMISSION OF

THE SHOP DISTRIBUTIVE & ALLIED EMPLOYEES' ASSOCIATION

TO THE SENATE EMPLOYMENT, WORKPLACE RELATIONS, SMALL BUSINESS AND EDUCATION LEGISLATION COMMITTEE ON THE

WORKPLACE RELATIONS AMENDMENT

(TALLIES AND PICNIC DAYS) BILL 2000

The Shop, Distributive & Allied Employees' Association expresses its very strong opposition to this proposed Bill and we urge the Senate to reject the Bill in its entirety.

This Bill deals with only two matters, namely the removal from the current list of allowable award matters in Section 89A of the Workplace Relations Act of two specific existing allowable matters, namely tallies and picnic days.

In his second reading speech, the Minister, Mr. Reith, supported the removal of tallies from the list of allowable award matters on the basis that "the award based tally systems which operate exclusively in the meat processing sector are a major disincentive to productivity and efficiency in that sector"  and, "the removal of tallies from awards is long overdue and has been widely advocated within industry and by policy makers across the political divide."

The real difficulty with the Minister's justification for the removal of tallies from the list of allowable award matters is that the Minister has focused on the existence of tallies in one industry only i.e. meat processing, and has sought to use that to justify removal of tallies as an allowable award matter across all industrial disputes that may come before the Australian Industrial Relations Commission.

The Association does not have tally systems operating in any federal or state retail awards to which we are a party.  The Association does not support the concept of tallies for the retail industry.  However, having said that, the Association is still intractably opposed to the removal of tallies as an allowable matter in Section 89A.

It is important for the Senate to understand the ramifications of removal of tallies from the list of existing allowable award matters.  Whilst the Minister has focused upon the use of tallies in the meat processing industry where tallies are part of the award system for the purposes of remunerating workers, equally tallies as an allowable award matter can be used to prevent the abuse of tally system in an award.  The Association does not want to see the introduction of tally based work in the retail industry.  Awards of the Australian Industrial Relations Commission that relate to the retail industry have a comprehensive classification structure which is based upon well established and arbitrated relativities between existing classifications inside each award and with the key benchmark classification of the tradesmen in the metal industry award.

The retail industry awards use very broad descriptors for the work for each classification, for example, in the Shop, Distributive & Allied Employees' Association (Victorian Shops) Interim Award 2000, an award which has been simplified by the Commission pursuant to the provisions of the Workplace Relations Act 1996, the definition of the key classification of shop assistant is expressed as follows:  

"Retail Worker Grade I means a shop assistant, a sales person, an assembler, a demonstrator, a ticket writer, a window dresser, a merchandiser and all others."

A generic classification such as this is designed to enable a shop assistant to perform all of the functions that are usually or normally associated with being a shop assistant in the retail industry without the need to specify each individual function with any particularity.  When applied to retail workers in supermarkets, it can be seen that a critical function of a shop assistant in a supermarket is to operate the cash register system.  The normal function of a shop assistant working on a cash register in a supermarket is to scan through the items purchased by the customer and then to take the payment from the customer.

Whereas former technology required a shop assistant to key in the price of each product that was being purchased by the customer, modern technology for point of sales systems requires that the shop assistant scan the bar code of each product which automatically generates the price of each product as an item on the cash register.  It is this process of scanning which is the main function of a shop assistant employed on a cash register in a supermarket.

Under existing federal awards in the retail industry, a Retail Worker Grade I is paid a weekly or hourly rate regardless of whether or not there is a heavy volume of customers going through the cash registers.  The payment is determined for the skill of the job and is to be applied when the shop is busy just as much as when a shop is quiet.  There is no requirement on a shop assistant to meet any specified target of work output in order to be paid the award required wages and conditions of employment.

One feature that has started to emerge in the retail industry is the introduction by employers of expected scan rates for employees employed on point of sale terminals.  Employers have introduced the concept of a scan rate in order to increase the output of each employee employed on the cash register.  This is predominantly a feature of supermarkets.

At the present time, if any employer seeks to use a scan rate as a means of either pressuring a worker to work harder, or to discipline or caution a worker about poor performance, the matter can be appropriate dealt with under the disputes resolution procedures of the relevant awards, and ultimately, be referred to the Australian Industrial Relations Commission for conciliation and/or arbitration.  If the dispute is serious enough, the Commission has the ability at the present time to make binding orders exercising its arbitral functions in relation to a dispute over scan rates.

It should be appreciated by the Senate that the concept of scan rates is identical to the concept of tallies.  In fact the term "tally" would incorporate scan rates.  If tallies, as an allowable award matter, was removed from the jurisdiction of the Commission, the Association would have no capacity to take a matter involving a dispute over scanning rates at a point of sale in the supermarket to the Commission for arbitration.  Whilst the Commission would still be able to exercise its conciliation functions in relation to such a dispute, the Commission would not be entitled to arbitrate in relation to such a dispute.

The Association does not want scan rates to be used as a form of controlling method of payment for shop assistants, or to be used as a defacto means of setting unfair workload requirements for shop assistants which are inconsistent with the current classification system in the award and which are inconsistent with the normal expectations of the value of work of a shop assistant.  If tallies are removed as an allowable award matter, then employers would be able to use and impose scan rates on shop assistants without fear that the matter could be subject to arbitration by the Australian Industrial Relations Commission.

Whereas the Government is keen to remove tallies as an allowable matter so as to remove from the meat processing industry the concept of payment based around tallies, the Association is keen to keep tallies within the list of allowable award matter so as to prevent employers from introducing tallies into the retail industry by stealth.

There should be no misunderstanding - scan rates are tallies.  The concept of a tally is not a concept limited solely to the meat processing industry.  As a subject matter, tallies include all forms of work where inputs, rather than outputs, are measured.  In the retail industry, inputs are the scanning of items through a cash register, the output is clearly the conclusion of a sale with the customer.

A real difficulty with the approach of the Government in removing the concept of tallies from the list of allowable award matters is that it does not prevent the existence of tallies as a method of control of work and remuneration.

The only limitation that will occur from removing tallies from the list of allowable award matters is that the Australian Industrial Relations Commission will not be able to arbitrate in relation to such matters.

Given the concerns of the Association as outlined above in relation to the possibility that tallies can be forced upon workers in the retail industry, then, in our very strong submission, if the Senate was minded to support the Government by removing tallies from the list of allowable award matters, it should, as a natural consequential measure, insert a provision into the Workplace Relations Act which prevented any employer from introducing any form of tallies in relation to any work covered by any award of the Australian Industrial Relations Commission.

If the Commission is to be denied the capacity to regulate work based upon tallies or the introduction or imposition of tallies on workers, then employers should be prevented from utilising any form of tally based system of work in conjunction with any work which is covered by an award of the Commission.

The second aspect of this Bill is the intention of the Government to remove picnic days from the list of allowable award matters.  The Association is opposed to the reduction of picnic days from the list of allowable award matters.

Awards of the Australian Industrial Relations Commission covering the retail industry, do have reference to picnic days within them.  In particular, the ACT picnic day is a key public holiday which applies to the entire retail industry in the Australian Capital Territory.

The effect of removing picnic days from the list of allowable award matters would be to effectively reduce existing award entitlements of ACT employees by one day.  

A number of awards of the Australian Industrial Relations Commission refer to picnic days in the context of the Public Holidays Test Case provisions.  In these awards, picnic day is invariable taken as the 11th day which is the entitlement of all employees under federal awards.

Where the 11th public holiday has been generically referred to as picnic day, it is not a day limited only to union members, or only to those who attend a union picnic.  It is, in fact, a provision which guarantees all employees under the respective award the 11 public holidays, determined by the Australian Industrial Relations Commission, as being the minimum entitlements for all employees under federal awards.

Removal of picnic day from these awards would have the effect of initially removing the 11th public holiday from such employees.  Whilst this may be able to be recovered by having the Federal Commission issue a new public holiday test case decision renaming the 11th public holiday under these awards, the complexity associated with such a course of action is sufficient to justify the Senate not touching the current list of allowable award matters.

Given that the entire issue of public holidays is heavily constrained by the Australian Industrial Relations Commission in terms of its public holidays test case decisions, it is clear that the existence of picnic days as an allowable award matter is not an invitation to unions to simply seek additional paid days leave under any award.  Access to picnic days in any event would be constrained by the application of the public holidays test case decisions of the Australian Industrial Relations Commission.

In the Association's submission, the Senate is urged not to amend the Workplace Relations Act to remove picnic days from the list of allowable award matters as such a course of action will create uncertainty, may lead to real disadvantage being suffered by workers, and would in any event create significant additional workload for the Australian Industrial Relations Commission, employer organisations, and unions in order to correct all awards so as to maintain the value of the public holidays test case decision issued by the Australian Industrial Relations Commission.
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