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SUBMISSION OF 

SHOP, DISTRIBUTIVE & ALLIED EMPLOYEES' ASSOCIATION

TO

WORKPLACE RELATIONS AMENDMENT 

(TERMINATION OF EMPLOYMENT) BILL 2000

LATE APPLICATIONS CONCERNING TERMINATION OF EMPLOYMENT MATTERS
A key objectionable amendment being made to the termination of employment provisions, relates to the repeal of existing Section 170CE(8) and the insertion of new sub-sections 170CE(8) and (8A).  The Government intends, through this proposed amendment to Section 170CE to significantly tighten the circumstances in which a late application for a termination of employment matter can be dealt with by the Commission.

At the present time there is a wealth of case law, both in the Commission and through the various Courts, which deal with the circumstances in which the Commission should accept a late application of a termination of employment matter.  This case law has been developed over a number of years through numerous late applications having been filed before the former Industrial Relations Court and before the Industrial Relations Commission.

The case law has ensured that only in those circumstances, where it is reasonable and fair in all of the circumstances, should a late application be entertained by the Commission.  The case law has given effect to the prime obligation on the Commission and the Courts in relation to termination of employment matters and that is to ensure a fair go all round.

The Coalition Government's proposals to amend Section 170CE(8) and to introduce a new Section 170CE(8A) will impose an extremely onerous test for an employee seeking to make a late application.  

USING CONCILIATION PROCEEDINGS TO EXTINGUISH EMPLOYEES' RIGHTS

A serious defect and inequity created by the Coalition Government's proposed changes to the termination of employment provisions, concerns a number of changes to be introduced, all of which have a common element.  

The Coalition Government intends to amend Section 170CEF(2) to insert a provision that will require the Commission, at the conclusion of a conciliation in relation to an unfair dismissal, to issue a certificate indicating the applicant's likelihood of success if the matter proceeded further.

The subsequent amendments that the Coalition Government proposes to make, in particular the proposed 170CF(3), (4) and (5), provide that wherever the Commission, at the conclusion of the conciliation, issues a certificate which states that in the Commission's view, the applicant is not likely to succeed at an arbitration, then the applicant has no right whatsoever to proceed to arbitration.

The effect of these several amendments is to give to the Commission at the conciliation stage, the power to effectively terminate an employee's right to proceed against an employer for a claimed unfair dismissal.  

The worst feature of these changes is that an employee's rights to take an action against an employer on the grounds of an unfair dismissal will be extinguished before the employee has an opportunity of leading any evidence to the Commission.

The Senate must understand that at a conciliation proceeding, the conciliator, (who is not likely to be a sitting Commission member) proceed on the basis of submissions made from the bar table by the employee or their union or advocate, and from the employer or their representative.  

At the conciliation hearing, the conciliator does not conduct a full hearing at which sworn evidence is taken.  

Currently the intention of the conciliation process is to avoid further litigation and costs to be incurred by the parties.  It is expected that both parties submit a brief, yet accurate, version of events.  There is little opportunity to present documentation and currently, conciliators will not want to peruse any documentation.  The conciliator will issue a certificate after the conciliation (in some cases the conciliator does not hear from any party but only reads the application).  The certificate states what the conciliator believes are the merits or not of the case.  This does not preclude parties going to arbitration.

The danger of the proposed amendment is that either or both parties will not present a true argument in the hope that they will either get a certificate which will support them, or order them to discontinue.

Conciliators are not sitting members of the Commission.  The majority are retired Federal and State Commission members.

The conciliation hearing relies primarily, if not solely, on the assertions of the respective advocates or applicant and respondent, to the Commission.

This means that truthfulness, accuracy and merit are not tested nor assessed in this process.

If the proposed amendment is passed then in conciliation the whole case (all details surrounding dismissal, and leading up to dismissal, witness evidence and documentation, plus arguments) would need to be presented.

The time period for a single conciliation is 1.5 hours.  This is flexible, but it allows enough time for the parties to currently outline the case and then for some negotiating/bartering.  If the amendment goes through, then more time would need to be allotted.  A Commission member would be required to hear it.  This will no doubt further delay the matter.

If the intention of the proposed amendment is to try to reduce arbitrations, then the conciliation process needs to be examined as well as the conciliators.

The real effect of the proposes changes will be that the advocate who can spin the best story, even if it is a pack of lies, will inevitably succeed in having a certificate issued which expresses the applicant's likelihood of success or failure in their favour.  In other words, if the employer can throw enough mud at the employee at the conciliation hearing, and concoct a better story, there is every likelihood that the member of the Commission will issue a certificate saying that the employee is not likely to succeed if the matter goes to arbitration.

Lies, Lies and more Lies 

The Association has been involved in several conciliation conferences concerning unfair dismissal applications where the member of the Commission has expressed a view that the applicant employee was not likely to succeed if the matter went to arbitration.  In most instances, this view is formed simply on the basis of how the employer was able to colour their assertions and submissions to the member of the Commission.  The views expressed by members of the Commission had nothing to do with whether or not there was any evidence which could support the coloured version being presented to the Commission by the employer.

The Association has, on several occasions, continued to pursue matters to arbitration even where a member of the Commission, at the conciliation stage, had expressed very strong views that the employee was not likely to succeed at arbitration.

In several of these cases, the Association has either had the matter determined in favour of the applicant or, at the very least, during the arbitration proceedings the employer has settled.  

In one case the Employer Advocate rang the Association's representative the day after the conciliation conference to apologise for the fact that at the conciliation the employer representative was under instructions to "do a job" on the applicant, even though the employer representative knew that what was being put to the Commission was a highly coloured version of events that ignored the justice of the case.  At arbitration the employee won his case and was reinstated.

The proposed changes to termination of employment make a mockery of the Government's assertion that it will provide a genuine forum for employees to have tested their assertions that they have been terminated harshly, unjustly or unreasonably.

As the very notion of conciliation precludes the consideration of sworn evidence, the Government, by its changes, is aiming to prevent employees from having an effective opportunity of testing their assertions through the introduction of sworn evidence on their own behalf and through the proper testing, often by way of cross-examination, of evidence introduced by the employer.

Conciliation is not Arbitration

To allow conciliation to extinguish an employee's legal rights is a gross attack on the concept of due process.  So fundamental is the notion of due process, that the Association is of the view that, should these changes be introduced by the Senate and the Parliament, the matter of whether or not a member of the Commission at a conciliation stage can extinguish the rights of an employee without having considered sworn evidence will invariably have to be tested in the High Court.

Contingency Fee Agreements and Unmeritorious Applications

The Association supports the proposal to introduce proposed Section 170CIA dealing with contingency fee arrangements.

In the Association's view, these provisions effectively deal with the "ambulance chasers" who have cropped up in the termination of employment jurisdiction over recent years.

However, whilst the provisions relating to "costs arrangements" and contingency fee agreements are expressed in terms which have equal application to employer and employee representatives, the same cannot be said of the proposed amendments concerning Unmeritorious and Speculative Proceedings in the new proposed subdivision G of Division 3 of Part VIA.

These provisions have been drafted so as to apply only to workers.

The amendments, whilst making it an offence for an employee to make or pursue an unmeritorious application, do nothing to address the issue of employers making unmeritorious applications or running unmeritorious delaying tactics, or defences to a termination of employment application.

It is this total lack of balance in relation to unmeritorious or speculative proceedings which should lead the Democrats, and indeed the whole Senate, to throw out the proposed amendments.

A close examination of proposed Section 170HE makes clear how one-sided the Bill is.

Whilst an adviser to an employee cannot encourage an employee to make an application that the adviser is aware has no reasonable prospect of success, there is nothing to prevent an adviser to the employer encouraging the employer to make applications or adopt arguments which the adviser is aware have no reasonable prospect of success.  The fact that unreasonable defences are pursued should come as no surprise to the Senate given the celebrated case of Justice Callinan when he was at the bar.

In his Second Reading Speech the Minister, Mr. Reith, argued that, "Amendments in the Bill will remove the scope for forum shopping by potential applicants."
The difficulty with this proposition is that it is only true in relation to some potential applicants.  Proposed Section 170CCA is interestingly titled "Division to cover the field in certain cases".  As the title of the Section makes clear, it is only in certain cases that the Commonwealth Act will cover the field.  Whilst the Minister is arguing that the Bill will remove the scope for forum shopping by potential applicants, this is not true of all potential applicants.  Proposed Section 170CCA merely complicates the issue by excluding some potential applicants from being able to access state law, whilst leaving in place the capacity of some potential applicants to access state law.

This is brought about by the fact that proposed 170CCA(2) provides an exclusive federal jurisdiction only in relation to federal award employees who are either employed by constitutional corporations or employed as waterside workers, flight crew etc.  What this means in practice is that federal award employees who are employed by non-constitutional corporations, i.e. a sole trader or a partnership will continue to have access to the state law if they are otherwise excluded from the federal law.

The practical consequences of this provision is that a casual employee with less than 12 months service employed by a constitutional corporation will, by virtue of the operation of the Workplace Relations Act, not have access to the federal jurisdiction in relation to a claim of unfair dismissal and equally will be excluded from having access to any provisions of any law of the state in relation to unfair dismissal.

However, a casual employee with less than 12 months service employed by a non-constitutional corporation or business will be excluded from having access to the federal unfair dismissal provisions but will have access  to any provisions of a law of the state covering unfair dismissals.

Even if only some employees are going to continue to have access to state laws where they are otherwise excluded from federal laws, then equity should demand that all employees who may be excluded from federal laws should have access to the state laws.  The Senate is urged to reject the specific provisions of Section 170CCA.

Proposed Section 170CD(1A) will define an employee to exclude a person who is engaged under a contract for services.  The essential purpose of this proposal is to exclude independent contractors from having access to unfair termination provisions.  The real difficulty with this approach of the federal government is that the courts and the Commission have often had to struggle with the problem as to whether or not a person is an employee or an independent contractor.  Often work is contracted out to persons when in fact all of the indications of the nature of the relationship between the worker and the person offering work is that of an employer and an employee, even though a contract may be titled as a contract for services and the status of the worker titled that of an independent contractor.

The arbitrary exclusion of persons employed under contract for services from the unfair dismissal jurisdiction, may make it more difficult for the Commission and the courts to have proper regard to the reality of the nature of the relationship.  

In a recent decision, a Full Bench of the Australian Industrial Relations Commission in Sammartino v Mayne Nickless, struggled with the dichotomy that exists under common law between employees and independent contractors.  The Full Bench made it very clear the enormous difficulties that workers who provide nothing other than their labour find themselves in when they are categorised as performing work under a contract for services.

The Full Bench decision drew attention to decisions of the federal court and academic writings which stress the need for the area of employee versus contractors to be re-examined, especially in the light of the growth of what are known as "dependent contractors".

Even though a contract for services may be entered into, it is often the case that the worker supplying labour is dependent totally on the person offering the work.  In such a circumstance, it is a fallacy to refer to the worker as an independent contractor when they are totally dependent upon the work offered to them.  The concept of 'dependent contractor' makes clear that workers who, under a contract for services, are selling nothing other than their labour would be treated the same as employees.

The Senate is urged to reject the proposed Section 170CD(1A) and in fact is urged to amend the legislation so as to have an employee include a dependent contractor.

A particularly obnoxious provision of the Bill is the proposed Section 1760CD(1B) which will exclude persons who have been demoted from effectively utilising the unfair termination provisions of the Workplace Relations Act.  A demotion will not be considered to be termination of employment if - (a) the demotion does not involve a significant reduction in the remuneration of the demoted employee, and (b) the demoted employee remains employed with the employer who effected the demotion.

The obnoxious aspect of this provision is that firstly it allows an employer to demote an employee without the employee having an automatic right to claim that there has been an effective termination of employment.  In contract, the unilateral demotion of an employee would constitute a breach of contract and would be actionable in the common law courts.  If a demotion can give rise to a common law contract action, then equity should require that a demotion initiated by the employer should give rise to an application by the employee for a harsh, unjust or unreasonable termination of employment and an appropriate remedy.

The critical aspect of the definition of demotion is that it deals only with the concept of remuneration.  Therefore, if there is no significant reduction in the remuneration of the demoted employee, then the employee is not entitled to take an action under the unfair dismissal provisions of the Workplace Relations Act.

What this hides is the fact that in many demotions, remuneration which may be the sum total of wages and other ancillary benefits, can be retained but that effectively the employee suffers greater harm or injury through the loss of status, the loss of functional reporting responsibilities, the loss of supervisory roles, etc.  None of these matters are matters which fall within the concept of remuneration, yet they are critical aspects which go to the nature of the employer/employee relationship.

It is clear therefore that proposed Section 170CD(1B) would allow employers to inflict significant injury on employees without the employees having the right of an unfair dismissal application.

In support of proposed Section 170CEA the Minister, Mr. Reith, in his Second Reading Speech said, "To help ensure the efficient processing of claims, the Bill confirms the Commission may hear applications by the respondent to have an application dismissed for want of jurisdiction at any time."

However, it is apparent to the Association, that Section 170CEA goes much further than helping to ensure the efficient processing of claims.  In the Association's view, it is clear that Section 170CEA is a powerful new weapon in the armory of employers who will seek to delay, frustrate or draw out applications made genuinely by employees.  There is nothing within Section 170CEA which will prevent an employer from making an unmeritorious or speculative application in relation to a jurisdictional issue.  Nor can the employer be the subject of any punitive costs if the employer moves for dismissal on the grounds of jurisdiction even though the employer or the employer's advisor knows that such an application has no reasonable chance of success.

If Section 170CEA is to have any efficacy and equity, then costs should attach to any respondent who moves for the dismissal of an application on the jurisdictional ground when that application has no reasonable chance of success or where that application is made simply to delay or frustrate the application by the employee.

The Bill repeats a theme often proclaimed by the Government, namely that small businesses should be protected from employees making unfair dismissal claims.  Whilst the Government has sought, on several occasions, to exempt small businesses from all of the operation of the unfair dismissal jurisdiction, in this Bill the Government makes a particular claim in relation to protecting small businesses.  Proposed Section 170CG(3) (da) proposes to require that the Commission has to consider, in relation to whether the dismissal was harsh, unjust or unreasonable, "the degree to which the size of the employer's undertaking, establishment or service would be likely to impact on the procedures followed in effecting termination".

The Minister, in his Second Reading Speech, argues that this provision is necessary because small businesses do not have the same human resources as large businesses.  Given that small businesses have the same access to employer organizations and legal and other advisors as any medium or large business, it is surprising that only in the area of unfair dismissals does the Minister assert that small business lacks the capacity to do the right thing.

In the Association's very strong submission, this proposed provision in the Workplace Relations Act is nothing other than an attempt to defeat the legitimate claims by workers who have been unfairly dismissed by small businesses.

In the Association's very strong submission, small businesses should not be differentiated from any other businesses when it comes to the need to act fairly, justly and reasonably in relation to an unfair dismissal.  The issue of procedure goes to the notion of the principles of natural justice and the Commission has sufficient flexibility and discretion to adjust its decision making to take into account the realities that currently occur in any business.  However, at the end of the day there are fundamental aspects of the principles of natural justice which should not be able to be removed simply because a business is a small business.

Small businesses require fair and equitable treatment when they deal with larger corporations.  So much has been proven by the fact that the Government introduced the fair trading provisions into the Trade Practices Act specifically to protect small businesses from unfair conduct by larger corporations.  If it is good enough for small business to be the recipient of fair treatment, then it also must be good enough for small businesses to be the dispensers of fair treatment.

Proposed Section 170CG(3)(da) removes from small businesses the obligations that they seek to impose upon everyone else, namely fair treatment and equitable treatment.

Proposed Section 170CG has been supported by the Minister in his Second Reading Speech, on the basis that operational requirements is equated with redundancy.  The difficulty with this proposition is that proposed Section 170CG has not been drafted so as to limit it to redundancy situations.  Rather, the very breadth of the term 'operational requirements' means that employers will be able to effectively hide behind the cloak of 'operational requirements' to justify dismissals and thus be excused from facing a claim for an unfair dismissal.

The structure of Section 170CG means that an application by an employee will not be able to be considered by the Commission unless the circumstances are exceptional.  Given that neither the term 'exceptional' or 'operational requirements' are clearly defined within the Bill, it must be considered that such a provision will invariably work to the disadvantage of employees.

As the Commission already has an overriding obligation to apply a fair go all around in relation to any unfair dismissal before it, there appears to be no justification whatsoever for the presence of proposed Section 170CG.  Any issues relating to operational requirements which would give rise to a justified or fair termination of employment, are already adequately able to be dealt with by the Commission under the existing provisions of the Workplace Relations Act.

Proposed Section 170CG adds nothing to the Workplace Relations Act in terms of making the process fairer but adds everything in relation to giving an unfair advantage to employers against employees that they have unfairly dismissed from their employment.

Proposed Section 170CH(7A) removes from the Commission the capacity to give compensation to employees for matters such as compensation for shock, distress or humiliation or other  analogous hurt which has been caused by the way in which the employee was terminated from their employment.

It appears that the Government is aiming to protect employers from the consequences of their own action.  The concept of awarding compensation for shock, distress, humiliation or other like hurt, has only come about because of some of the horrendous ways and manner in which employers have effected a termination of employment.  If an employer not only seeks to act unfairly but also to add injury to the unfairness by creating shock, distress or humiliation to an employee so terminated, then the employer should be required to pay compensation for that shock, distress, humiliation or other analogous hurt.

If, as proposed Section 170CH(7A) would provide, that an employer can only be held accountable for the strict unfairness of a termination, it will, in our view, encourage employers to be even more brutal in the manner in which they terminate employees than they already have been.  If employees are protected absolutely from any order for compensation for shock, distress, humiliation or other analogous hurt caused by the employer to the employee as a result of the way in which the termination was carried out, this will be nothing other than a green light to employers who wish to act in such an unconscionable and inhumane manner.

The Senate is urged to reject this provision.

Proposed Section 170CJA is an extremely one-sided provision which only applies to an employee.  If the concept of security for costs is to be incorporated into the Workplace Relations Act then it should be a provision which applies equally to both sides.

Given the propensity of employers to adopt any possible course of action or tactic which may delay the finalisation or settlement of an unfair dismissal claim or which may put such pressure on the employee so as to have the employee withdraw their claim, then a provision as to security of costs against an employer may go a long way to streamlining unfair dismissal processes before the Commission.
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