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Fair Wear Campaign submission to the Senate Employment, Workplace Relations, Small Business and Education Legislation Committee Inquiry into the Workplace Relations Amendment Bill 2000

Fair Wear has a number of concerns with the Workplace Relations Amendment Bill 2000.  These concerns relate both to the content of the proposed ammendments, and to the process by which the proposed ammendments are being introduced.

1. The amendments would hinder the efforts of Fair Wear to end the exploitation of outworkers.  

The ACTU, State Labor Councils, and individual unions have been strong supporters of the Fair Wear Campaign since its inception in 1996.  The proposed amendments would place limitations on the ability of unions to be active in the Fair Wear campaign.  One example of this is the Fair Work Wear Campaign.  In this campaign Fair Wear is asking employees and their unions to negotiate with employers to ensure that their work uniforms and work wear are made for fair wages and conditions. As part of Fair Work Wear, Fair Wear has proposed a draft clause on the ethical production of work uniforms which unions and employers can negotiate to include in enterprise agreements.

Earlier this month, the NSW Labor Council passed a unanimous motion of endorsement for the Fair Work Wear campaign, as part of their commitment to stopping the exploitation of these most disadvantaged workers. A wide range of employees from a number of industries, spanning blue and white collar occupations, will be called upon to involve themselves in our campaign.  A number of unions have already expressed interest in Fair Work Wear.  Such positive action for basic social justice would be outlawed under this proposed legislation.

It should be noted that Fair Wear has recently achieved significant success in its campaigns that have focused on particular sections within the clothing industry.  Our ongoing Fair School Wear Campaign is a prime example of this.  We have requested that schools ask their uniform suppliers about the conditions under which their garments are made.  Schools are also requesting that their uniform suppliers sign the Homeworkers Code of Practice to demonstrate their commitment to fair treatment of their workers.  We have had a very positive response from uniform manufacturers signing the Homeworkers Code of Practice as a result of these inquiries.

It appears that the proposed changes to the Workplace Relations Act would give scope for an employer to have the bargaining period terminated on the grounds that the Fair Work Wear campaign's model agreement clause constituted 'pattern bargaining' (proposed section 170LGA).  No doubt there are a great number of legitimate bargaining issues that are common to multiple workplaces and therefore have the potential to be identified as prohibited under the legislation's broad definition of pattern bargaining. 

Fair Wear is also extremely concerned that the emphasis in section 170LGA is on the way in which claims are pursued, rather than the merits of the entitlements sought, and that the Commission will not be considering the merits of those entitlements.  Aside from the direct impact that this failure to account for merit will affect the Fair Work Wear campaign, the lack of consideration of the merit of a claim appears contrary to conventional notions of natural justice. 

It also appears that the Bill will allow for an employer to allege pattern bargaining and receive a suspension of bargaining whilst the claim is being investigated.  In the event that this cannot be determined in a mere 48 hours, the Commission must, without discretion, issue a section 127 interim order to stop the industrial action.  Effective bargaining for employees would be undermined without an entitlement to take lawful industrial action, because employers would know that the employees and their unions would be unable to take industrial action. 

Fair Wear could not reasonably ask workers to negotiate the inclusion of an ethical clothing clause in their enterprise agreement if it had the potential to undermine or jeopardise their entire bargaining process.

The Commission's current discretion to deal with section 127 applications to stop or prevent industrial action involves hearing both sides and all the circumstances of the case, including the conduct of both parties during negotiations etc. These considerations will be irrelevant if the proposed amendments are passed.  The Bill seeks to remove that discretion, leaving the Commission with only the ability to decide jurisdictional points and whether the action is protected or not (i.e. whether the union is pattern bargaining or not).  Therefore employees seeking to ensure that their uniforms are made fairly, as an act of social justice, will be jeopardising their entire bargaining process, as they will be open to the accusation of pattern bargaining.
Fair Wear relies on concerned community members to take the campaign on board and act on its principles in their own environment.  Passing this Bill will severely inhibit the ability for this process to continue being pursued by employees and their unions, who have expressed a commitment to furthering the goal of ending the exploitation of outworkers in Australia.

2. The legislation exposes other workers to the kind of exploitation experienced by outworkers. 

In recognising the obvious bargaining power imbalance between employers and employees, the move to proscribe pattern bargaining for employees, but not for employers is one which appears to be effectively tying one hand behind the back of the employee, thereby exacerbating that divide. 

Any additional decentralisation of the labour market will result in further disadvantage for those with less bargaining power.  This group includes casuals and part-timers, women, people from non English speaking backgrounds and those who are not members of a union; all categories under which outworkers often fall.

Under an open market system, where employers are forced to compete on labour costs, wages are driven down until they reach a floor below which people are not prepared to work.  As well as wages, other casualties in an open market include Occupational Health and Safety in the workplace, sacrificed in the name of cost cutting, and obviously this puts workers' livelihoods and lives at risk.

Nowhere is this 'race to the bottom' more acutely visible than in the clothing industry where many outworkers experience chronic injuries and find themselves receiving lower rates of pay now than they were receiving three years ago.  This is not a scenario that we would like to see for other Australian workers.  Outworkers, due to factors including geographical isolation; lack of awareness of the award system; and language barriers, are unable to bargain collectively, and we see widespread exploitation in their ranks as a direct result.  Therefore any move to curb employees' collective bargaining ability should be seen as an endorsement of the exploitation of workers. 

3. Problems with the process
Fair Wear has been alarmed at the haste with which the Bill is being processed through parliamentary channels.  Two weeks notice of a Senate Hearing does not represent a sufficient period of time for interested organisations to respond to the Bill, particularly given the volume of interest generated by the Senate Inquiry into the proposed 1999 Amendments.  Fair Wear only became aware of the hearing a couple of days before it was to take place.  We have rapidly pulled together this response to the detriment of other important tasks.

We urge that the Bill's content be given due consideration in light of its potential for significant and detrimental effects both on legitimate campaigns such as that undertaken by Fair Wear as well as for Australian workers and their capacity for collective representation.

