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CHAMBER OF COMMERCE AND INDUSTRY

WESTERN AUSTRALIA





BPM:MAL:594396

25 May 2000

The Secretary

Senate Employment, Workplace Relations, Small Business

   and Education Legislation Committee

S1.61 Parliament House

CANBERRA   ACT   2600

Dear Sir/Madam

WORKPLACE RELATIONS AMENDMENT BILL 2000

This Submission is made on behalf of the Chamber of Commerce & Industry of Western Australia (Inc) (“CCI”).

CCI is Western Australia’s largest business organisation with more than 6,000 employer members.

Established in 1890, CCI as it is today, was formed in 1992 through an amalgamation of the Western Australian Chamber of Commerce and the State’s then largest employer organisation, The Confederation of Western Australian Industry.

CCI is a non-profit organisation with membership open to business of any size across all industries.

Approximately 80% of CCI’s member employers employ 20 or less employees.  CCI’s members operate in all industries including mining, building, health, hospitality, services, manufacturing, engineering and wholesale and retail.

CCI members define and direct policies through the Board of elected representatives and various Policy Councils and Committees comprising Business Proprietors, Chief Executives and Managers.

INTRODUCTION

CCI supports the Workplace Relations Amendment 2000 Bill (“the Bill”). We view the provisions of the Bill as being a set of appropriate remedial changes to address developments that have transpired since the Workplace Relations Act (“the Act “) was passed in 1996. The amendments are consequently no more than evolutionary changes that reassert the original intent of the Act.

In employee relations the behaviours and activities of the parties respond in part to changes in legislation. This adaptation can be very rapid.  We mean by this, the approaches of some Unions and employers subject to the Act will change significantly over a short period of time in response to the changing legislative environment they operate in. 

As a consequence of these developments and because of the central role played by the Australian Industrial Relations Commission (“the AIRC”) and to a lesser extent the Courts, the speed with which case law develops interpreting provisions in the Act, is much faster than is the case in other jurisdictions. Therefore it should be accepted that there will be a need, from time to time, to take remedial action through legislative amendment to reassert the original intent of the Act where this has been challenged, eroded or by-passed by the actions and behaviours of parties and by the interpretations of the Courts. 

In our submission this is what this Bill seeks to do and so we would submit it should be accepted as such by the Senate and passed in full.

The following submission has not individually addressed each item in the Bill but all are supported by CCI.

S.127 Orderstc "S.127 Orders" \f C \l 3
The Committee should bear in mind that under the Act, employees are entitled to pursue industrial action in prescribed circumstances, this action is then ‘protected industrial action’. The validity of this concept is dependent on an acceptance that industrial action that is taken outside of these requirements of the Act should simply not be occurring. It is unlawful.

Under the Act employees, through their Union representatives, have access to compulsory conciliation and arbitration plus the benefits of being able to pursue matters through bargaining and protected action.  There is no longer any justification for industrial action outside of protected action being taken.

The Act should provide clear remedies for an employer when faced with industrial action that is not protected action and one of these is to have the AIRC intervene to stop this.  

An application for a s.127 Order and the granting of it by the AIRC involves nothing more than the requirement that employees return to work in accordance with their Award or Agreement.

Requiring employees to stop unlawful industrial action and work normally is hardly an onerous imposition.

CCI is supportive of the changes to s.127.  This Section has been the subject of a large number of decisions of the AIRC. Unions have vigorously defended s.127 applications and this has highlighted a number of deficiencies in the current Act and the processes of the AIRC.

CCI supports the Bill’s requirement that the AIRC either determines an application for a s.127 Order within 48 hours or within 48 hours makes an Interim Order to stop and prevent the taking of industrial action whilst the application is being decided.

In practice, even imposing a 48-hour obligation on the AIRC will often mean the employers are wrongly subjected to industrial action that continues for much longer than this 48 hours.

Employers will often have been experiencing industrial action for some period before they apply for s.127 Orders.  In practice, you then add another 48 hours to this period as the fastest that the Commission will deal with the matter and issue such Orders.  There then will be some delay before there is a resumption of work at best, and in some instances, even following the issuance of a s.127 Order this may not result in a resumption of work and the industrial action may continue.

This requirement for such Orders to be dealt with quickly is not a new principle.

Currently, the Act in s.127(3) requires that:

“The Commission must hear and determine an application for an Order under this Section as quickly as practicable”.

Even with the 48-hour requirement as proposed in the Bill massive economic damage can still occur from unlawful strikes. An example of this occurred in 1997 when Western Australia experienced disruptions to the electricity supply in a series of events involving industrial action by employees of Western Power. The facts below underscore the level of disruption that will still be able to occur even under s.127 as amended by this Bill.

The facts of this dispute are set out in the Reasons for Judgment of the Federal Court of Australia in Matter WAG 68 of 1997.

The Judgment of French J indicate that :

· 28 April 1997 - 1.30pm Monday, the first employees of Western Power took strike action.

· 29 April 1997 - Midnight Tuesday. As a result of this strike, Western Power imposed power restrictions on industrial, commercial and domestic users. This restricted the use of electricity by residential customers to essential needs and for industrial purposes only where necessary to prevent damage or where special approval has been granted in writing.  Commercial customers could not use airconditioning or heating equipment, refrigeration including deep freeze equipment, could only be used to the extent necessary to prevent deterioration of stock.  Display window signs and outdoor lighting could not be used except for security lights and internal lighting was to be kept to 1/3rd of normal.

· 30 April 1997 - Wednesday morning. Western Power lodged an application for Orders under s.127 of the Act.

· 30 April 1997 - Late evening on Wednesday Commissioner Laing having heard argument concluded the hearing refusing to issue a s.127 Order but giving the Union until 9.30am the following morning to obtain a cessation of industrial action otherwise it would have to show cause why an Order should not be made against it.

· 1 May 1997 - 9.30am Thursday there had not been a cessation of industrial action and the strikes at the Muja and Kwinana Power Station continued throughout the day.  Power restrictions remained in place.  The second day of hearing before Commissioner Laing continued.  At the conclusion of that hearing the Commissioner made an Interim Order to come into effect at 3pm on that day.

Note:  The Interim Order issued less than 48 hours after the application was filed.

However,
· Industrial action continued.  Western Power filed applications in the Industrial Relations Court seeking injunctions under s.127(6) and (7) of the Workplace Relations Act.  The matter was dealt with before Wilcox J in Sydney who issued an Interlocutory Injunction.

· 3 May 1997 - Saturday a further hearing took place before Commissioner Laing which Western Power sought to have its Order of 1 May amended to apply to specific individual workers and at the same time to have a similar Order made against another Union.  Neither application was granted at that time and the proceedings were adjourned to an '‘off the record” conference.

· 4 May 1997 - Sunday Commissioner Laing held the “off the record” conference.

· 4 May 1997 - Evening of Sunday employees returned to work and normal power supplies were gradually resumed.  

The industrial action causing the loss of power supply that impacted on all businesses throughout the Perth metropolitan area and southwest grid regions began on Monday 28 April 1997, power was restricted as a consequence the next day and was not to resume properly until a full six days later.  

There can be no clearer example that the Commission must be directed by the legislation to issue s.127 Orders very quickly. The proposal within the Bill to require this to be done within 48 hours can be seen from these circumstances to be reasonable and would still often mean the industrial action continuing for much longer than 48 hours.

The Committee must remember that at the end of a s.127 process where the Commission does issue orders against Unions or employees directly all that is required to comply with those Orders is for the employees to resume normal work in accordance with their Awards and Agreements.

The Bill also provides that this requirement for the AIRC to act within 48 hours in s.127 applications is conditional upon the AIRC being satisfied that this would not be contrary to the public interest allowing the AIRC to ignore the time limit in appropriate situations.

In other circumstances the case law history of s.127 has identified a range of situations in which the process of seeking Orders can be prolonged to the detriment of the employers seeking the Orders.  In some instances this will be for unavoidable reasons such as the unavailability of the AIRC at short notice to list a hearing or other genuine reasons but often it seems to applicants that it is because of deliberate delaying tactics adopted by the respondent Unions and their lawyers who seek to frustrate the employer’s application and delay any return to work Order that the AIRC may ultimately issue. 

 Clearly, where unlawful industrial action is a deliberate tactic by Unions to achieve some goal, then delaying the exercise of the powers of the AIRC to order such industrial action to end is in the Union’s interests. 

One example of this circumstance CCI has been involved in where significant delays have occurred to the detriment of the employer seeking s.127 Orders is set out below.
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The sequence of events set out in the Decision of Commissioner Merriman dated 9 November 1998 concerning an application pursued on behalf of a member by CCI is as follows:

· 27 October 1998 industrial action commences.  Section 127 Applications are filed on the 28 and heard on the 29 October. The Unions argue that industrial action was going to cease on 2 November so no Order should issue.  

Following this Commissioner Merriman decides as follows:

”the Commission has given serious consideration to the strong submission made by Counsel for the Unions that go to the question that the application had not been made in accordance with Rule 25 and Form R9.  The Commission has also given serious consideration to the timeframe in which this matter was heard.  Turning to Rule 25, the Commission considered that in this matter, the strike had been in progress from mid afternoon on Tuesday, 27 October 1998.  From that time, the Unions and the employees were not following the requirements of the Certified Agreement and the action was taken in the full knowledge of the requirements of the Certified Agreement.  Two full days later the Commission commenced to hear the application and again there was no denial or attempt to deny that industrial action was taking place and would continue for at least a further three days.  Attempts to get a work resumption on Friday were not supported by the Union officials, despite a recommendation made by the Commission, therefore the Commission believes that on this occasion, and despite the strong arguments put forward by the Unions, it will exercise its power pursuant to Rule 6 which states:  Rule 6 relief from Rules …………….”.

 “The Unions did argue that the industrial action was going to cease and therefore the Commission should not act in the manner sought by the Company because there was no evidence as to future behaviour that should concern the Commission and there were submissions that went to the fact that the Company had not in the past, honoured its role in the Agreement and that such matters had been the subject of hearings before the Commission.  In the Commission’s view, those arguments cannot support industrial action that is currently being taken that would run for up to six days.  The correct course of action by the workforce and its Union leaders was for the issues that were concerning the members on Tuesday, 27 October 1998 to be subject to further proceedings before this Commission without industrial action.

Turning to the arguments as to the form of the Order, the Commission rejects this argument because the Order was made available at about 1.00pm on 28 October 1998 and it was in significant detail and the Commission did adjourn the proceedings for a period of 3-1/2 hours which, in the Commission’s view, given the fact that the industrial action was continuing and given the fact that the Commission must act as soon as practicable, was time enough for the Unions to address any aspect of the Order at the recommencement of the hearing at 5.00pm that date.  

Finally, the Commission is concerned with an Agreement which generates substantial benefits to employees can be the subject of industrial action of the nature that occurred in this particular dispute.”.

The Commission issued a decision and granted the orders on the 9 November – 13 days after the industrial action started.

This case highlights the lengths that Unions will go to to frustrate the Commission in promptly dealing with applications for s.127 Orders.  Legal Counsel on this occasion was engaged by the Unions who chose to argue technical issues unrelated to the substance of their complaints and so were able to delay matters. Whilst the Commission was not persuaded by any of the arguments the need to consider them and issue a decision meant the orders when granted were of no assistance to the employers – the damage had been done.

The utility of s.127 to inhibit unlawful industrial action is seriously eroded where delays in issuing Orders, notwithstanding prompt hearing by the Commission of the application, allows the unlawful industrial action to run its own course before an Order can be issued.

Bargainingtc "Bargaining" \f C \l 3
CCI supports the items in this Bill that seek to address the pursuit of pattern bargaining by some Unions.

Pattern bargaining by some Unions seeks to pursue common claims and outcomes across a group of employers irrespective of the circumstances and needs of any of the individual employer’s workplaces.

As part of this strategy particularly in the metals industry, Unions have sought to negotiate agreements with employers all with a common expiry date.  It is this element in Victoria where many hundreds of employers are currently covered by Certified Agreements that expire on or around 30 June 2000, that is used as a mechanism for the Unions, after this date, to pursue protected action against all of these employers simultaneously.  This pattern bargaining approach is no longer bargaining at a workplace level.

Consequently, in CCI’s submission, this pattern bargaining approach is contrary to the existing objects of the Act.

Section 3(d) indicates that the principle objects of the Act are to provide a framework for cooperative workplace relations by amongst other things:

“providing the means:

(i) for wages and conditions of employment to be determined as far as possible by the agreement of employers and employees at the workplace or enterprise level,……..”

Clearly the concept of pattern bargaining is at odds with this principle object of the Act. It is then appropriate that these amendments that are intended to deny Unions access to protected action where they are in the view of the AIRC pursuing pattern bargaining be passed by the Senate.

The current situation in Victoria is the most prominent example of pattern bargaining.  This is commonly known as “Campaign 2000”.  However, it is the clear intention of the Unions to also pursue this campaign at a later date in other States.

Evidence of this is currently available in Western Australia.

The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union (“the AMWU”) in Western Australia is commonly serving standardised notices of initiation of bargaining period upon employers.  Three examples of these are:


CNO 60657 of 1999 & CNO 60266 of 2000 & CNO 60317 of 2000. 
The matters identified in each of these Notices at (c) sets out virtually identical claims and the proposed expiry date of the Agreement the Union is pursuing set out in (d) in each of the Notices is 31 May 2001, 1 July 2001 and 30 June 2001 and respectively.

It is notable that these Notices are filed against employers in totally unrelated industries ranging from suppliers of heavy earthmoving equipment to manufacturers of refractory materials through to poultry processing.

It appears that it is the intention of the AMWU this year to secure Agreements that will all expire around 30 June 2001 which will then provide the same opportunity next year for them to pursue an industry-wide campaign against employers in Western Australia as will happen in Victoria later this year.

There is further evidence of the AMWU’s intention to pursue pattern bargaining in Western Australia. Recently nine contractors who provide maintenance services to three separate aluminium refineries south of Perth were subject to industrial action by the AMWU and the CEPU in pursuit of standard claims.

On 3 February 2000 the AMWU served Notices of Initiation of a Bargaining Period on six of the mechanical contractors involved.  Rather than serving individual Notices the AMWU chose to serve a single Notice that identified all six mechanical contractors as the employers, this Notice was Notice CNO 60064 of 2000.

On 23 February 2000 the CEPU served identical Notices of Initiation of a Bargaining Period individually upon the three electrical contractors involved.

Throughout the process of negotiations, whilst protected action continued over a period of more than eight weeks, the AMWU and CEPU pursued the same claims against each contractor.

Towards the end of this process a central issue that could not be agreed on was the expiry date of the individual agreements.  The AMWU indicated that this was a non-negotiable item and the date must be 30 June 2001. It was stated on numerous occasions to the contractors and representatives of the contractors that this was a “national claim” and Agreements could not be made with any other expiry date by the AMWU unless their State or National Secretary agreed.

This example provides clear evidence that it is currently the aim of the AMWU to achieve Agreements that expire towards the end of 30 June 2001 in order for them to pursue a pattern Agreement across a large number of employers in Western Australia.

It is important for the Senate Committee to recognise that the issue of pattern bargaining is already spreading beyond Victoria to other States.

It should of course be borne in mind by the Senate Committee that what is proposed in these amendments is not some blanket prohibition of pattern bargaining but rather merely provides employers subject to pattern bargaining the opportunity to approach the AIRC and, subject to them being able to demonstrate that the Unions are pursuing pattern bargaining, the AIRC would now have the power to stop protected action being pursued against that employer.

The Senate Committee should also bear in mind that the concept of protected action is a powerful right that is conferred on Unions under the Act.  Where industrial action is cloaked by the legislation as being “protected action” employers are not able to pursue any recovery of loss or damage they may suffer as a result.  

Employees and their Unions should accept that protected action is a conditional right and a prohibition on it use in pattern bargaining is appropriate.

Pattern bargaining is neither in the interests of the employers involved nor their employees nor the wider community. Pattern bargaining does not allow any opportunity for those employers involved to negotiate improvements or efficiencies that will allow the Agreements to be cost neutral or at least offset some of the cost of meeting the claims. 

Pattern bargaining has the potential to create widespread industrial action leading to outcomes that for some of the enterprises will be unsustainable. In this situation it is valid that the Act empowers the AIRC to terminate protected action bargaining periods when the employees are engaged in pattern bargaining.
Finally, in our submission the proposals to limit access to protected action in this way is merely re-asserting the intent of the Act as originally passed in 1996.  These proposals are an appropriate and necessary response to new developments that have arisen since the Act was first passed.

CCI supports this Bill and asks that the Committee recommend that it should be passed in full by the Senate.

Yours faithfully
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BRENDAN P McCARTHY

Director – Operations
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