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The Organisation
The Civil Contractors Federation is the major representative body of civil engineering contractors in Australia. The Federation has a National Office and 8 State/Territory professionally staffed branches together with 19 regional divisions across Australia where members meet on a regular basis.

Civil engineering contractors throughout Australia will this year be involved in the construction and maintenance of some $13 billion of work, the majority of which will be associated with public infrastructure.

Accordingly, the industry is a major employer not only in the metropolitan areas of the capital cities, but throughout regional and rural Australia.

CCF’s Industrial Expertise and Experience

CCF offers a full range of industrial relations and workplace relations services to members. At a local level this involves representation and negotiation with unions, implementation of enterprise agreements and Australian Workplace Agreements together with appearances as required before various Tribunals - Federal and State.

At a national level, the Federation is a respondent to major federal awards in the building and construction industry and accordingly is regularly involved in award variations, test cases, award simplification and industry industrial forums involving both employer representatives of other industry sectors and the unions directly involved in the civil engineering sector and in a wider forum, unions of representing workers of other sectors.

The Civil Construction Sector

The building and construction industry has three major components:

· Engineering construction (of which civil construction represents approximately 80%)

· Non-residential construction

· Residential construction

The civil construction sector tends to have very different employment characteristics to the other sectors. In particular it is different to the non-residential or commercial building sector where the focus of industrial activity over decades has been most prevalent and from which the industrial relations problems in the building and construction industry today emanate from.

Unlike commercial building, civil construction is:

(
In employment terms not generally project based;

(
Has a strong loyalty factor between employee and employer;

(
An industry which requires flexible workplace arrangements because of :

· Weather which plays a critical part in all activities associated with earthworks requiring compaction, placement of concrete and  the laying of asphalt. The weather also plays an important part in respect of the maintenance of essential infrastructure such as road, rail and communication during periods of extreme weather eg floods and bushfires.

(
There is also the factor of the utilisation of very costly capital equipment.

All of these conditions require workplace arrangements that have a high degree of flexibility.

Employment Conditions in the Commercial Building Sector

Workplace relations in the commercial building sector have traditionally been highly regimented. This is even more so today in a period of supposed enterprise flexibility. Many of the conditions which are applied on building sites are not relevant for civil construction sites. These include inclement weather e.g. ceasing work when the temperature reaches a certain level. On a civil site which may well be a major earthworks project, operators are in air-conditioned surroundings and perfectly comfortable yet many pattern agreements and arrangements demand that they cease work. A nine day fortnight as agreed as part of the settlement of the recent Victorian building dispute will be totally inappropriate for civil construction on the rigid timing requirements that have been agreed. Likewise inflexible rostered day off arrangements and the extravagant in many cases, site amenities of a concentrated building site would be totally inappropriate on a civil construction project spanning many kilometres.

There are many more inappropriate provisions of pattern agreements.

Enterprise Bargaining

The Workplace Relations Act and the Industrial Relations Act 1988 - its predecessor encouraged flexibility in employment arrangements with the decision making process devolving from a centralised process down to the most appropriate level, that of the enterprise or workplace. Put simply the logic being that the employer and the employees should be able to best understand and put into practice what is required for the most efficient operation of the enterprise.

This process suits the civil construction sector as is evidenced by many agreements being put in place which as the Act intended, devolve responsibility to the workplace.

Pattern Bargaining

The building and construction industry has a long history of regulated wages and employment conditions being established at a national level through the award process and through national agreement between the major builders with some variations from time to time in various States. (Some union State branches would try and “improve the national deal”.)

Pattern bargaining as it is practised today carries on that tradition in complete contrast to the general trend of industrial relations and that intended by the Act of enterprise bargaining. Pattern bargaining today is achieved by the relevant union taking the best enterprise agreement it can negotiate with a principal contractor and then moving to impose that agreement in its entirety across other principal contractors who then assist the union in ensuring that all subcontractors will apply the terms and conditions of that agreement and in fact become signatories to the agreement.

Such agreements apply to all workers on site and as far as the unions influence or the principal contractor’s influence extends across the industry as possible. In this case the industry includes commercial building and the civil sector. Residential construction which largely comprises housing construction is far removed from this process. Building conditions are imported to civil projects when major principal contractors from the building sector win civil tenders.

Pattern bargaining is achieved by the union with coercion and industrial pressure applied to contractors and subcontractors but particularly to the principal contractors of major construction projects. It is important to understand that the principal contractors engaged in building and construction are not the employers of the industry – they are project managers with only management staff employed. The employees of the industry are those employed by the myriad of subcontractors who subcontract to the principal (and largely international contractors).

In order to buy industrial harmony, the principal contractor agrees to the union demands – after all this contractor has already factored in the cost or merely adds the cost onto the next project. The subcontractors are then coerced overtly and covertly to adhere to the “Agreement”. Despite such behaviour being against existing law, subcontractors in commercial reality have little choice but to concur as to do otherwise will ensure that they no longer work in what is often the jungle of commercial building.

The principal contractor also has another reason for not resisting this arrangement and that is that if there is a standard agreement in place, each contractor knows that it will be tendering the next project on the same basis of wages costs as its competitor. This, of course, completely stifles initiative and innovation.

The end result is that the industry is saddled with employment conditions that:

· Are often totally inappropriate and have no facility to make arrangements at the enterprise level;

· Have no recognition for relative skill level – a major problem in the building and construction industry and one which was to be rectified under the Award Restructuring Process. The unions have no regard for the outcome of that arrangement and impose their own “skill matrix” based entirely on the highest wages able to be achieved.

· The rigid conditions of the pattern agreement are often not in the best interests of the employees e.g. part-time and casual employment which is often sought in the civil sector by those employees who do not wish to work 50 hours per week and who have family commitments or other interests find they are discriminated against and unable to be employed;

· In fact remove incentive and bring all employees back to the lowest common denominator.

The Public Interest

The current practice of pattern bargaining is, CCF submits, not in the public interest. Such action results in:

1. Inefficient and often inappropriate work practices.

2. A high cost of industrial disputation e.g. the recent “negotiations” in Victoria.

3. Flow-on of unacceptable industrial behaviour e.g. in Victoria the industrial supremacy that the CFMEU has achieved has resulted in it being in a position to impose on the industry the stoppage at will. The most recent example being a day’s strike when there was an unfortunate fatality in the industry. Any fatality is tragic and the industry must and is working together and with government to ensure that the safety record is continually improved. Nonetheless, it is hard to imagine how 35,000 workers going on strike contributes to a speedier resolution of the safety problems of the industry. In economic terms around $7M lost in wages alone for that day is not in the public interest.

It should be noted that such action is of course in contravention to signed “enterprise agreements”.

Summary

CCF submits that the current legislation is not working to the advantage of employers or employees and is being abused by militant unions imposing severe industrial pressure on national and international contractors who are not actually employers of any significance.

Protected industrial action during a bargaining period should be considered in a genuine sense and should be available for both employees and employers. The current manipulation of the bargaining period by unions seeking to achieve pattern agreements is in our opinion totally against the spirit of what was intended in the legislation.

The Amendment Bill should address these problems in respect of:

(
Section 170 LGA – Meaning of Pattern Bargaining

· Section 170 MM - Industrial action must not involve persons who are not protected for that industrial action.

· Section 170 MTA - Jurisdiction of court to determine if action is protected action.

· Section 170 MWA - Power of Commission to suspend bargaining period to allow for cooling off.

· Section 170 MWB Commission must terminate bargaining period if organisation of employees engages in pattern bargaining.

CCF urges the Committee and the Senate to address the anomalies and misuse of the existing workplace relations legislation by ensuring the passage of the Workplace Relations Amendment Bill 2000. 
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