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Background
On 11 May 2000, the Minister for Employment, Workplace Relations and Small Business, the Hon Peter Reith MP, introduced the Bill into Parliament to amend the Workplace Relations Act 1996.

The intention of the Bill is to prevent unions pursuing campaigns of “Pattern Bargaining” and using campaigns of widespread protected action in the pursuit of claims against a single enterprise.

The Bill has been referred to a hearing before the Senate Employment, Workplace Relations, Small Business and Education Legislation Committee on Friday 26 May 2000 

Australian Mines and Metals Association

The Australian Mines and Metals Association Inc (AMMA) is the pre-eminent national employer organisation representing the interests of employers in the mining, hydrocarbons, associated processing and services industries.

AMMA was formed in 1918 and represents companies in the following industry categories.

· Mineral and Hydrocarbon Exploration

· Metalliferous Mining and Smelting

· Mineral and Hydrocarbon Refining

· Non-metallic Mining and Processing

· Hydrocarbons Production (Liquid and Gaseous)

· Associated Services

· Construction and Maintenance

· Diving

· Transport

· Support and Seismic Vessels

· General Aviation (Helicopters)

· Catering

· Bulk Handling of Shipping Cargoes

At the core of our activities is the underlaying philosophy and belief that the best way to optimise productivity and efficiency in individual enterprises is for direct, cooperative and mutually rewarding relationships to be formed between employers and employees at the enterprise level.

In 1988 AMMA – The Way Ahead was released as a blueprint for industrial reform.  It was developed by AMMA’s Board Reference Group, comprising senior human resources and production professionals drawn from all sectors of our membership.  It is interesting to note that this project advocated the evolution to enterprise based bargaining, which occurred some years later.

In our most recent research project, Beyond Enterprise Bargaining, AMMA is again advocating an evolutionary change.  In this project AMMA seeks to make the case for genuine self regulation in employee relations based on high standards of managerial leadership and fair and effective systems for the internal regulation of employee relations.

It is AMMA’s belief that once these standards are met by an organisation, that  organisation and its employees should be free from extensive external regulation and interference to set terms and conditions of employment that provide a fair and equitable outcome to employees while ensuring the organisation can attain and maintain the flexibility to remain reactive to market forces. This assists in ensuring the long term viability of an organisation with the associated benefits this brings to all stakeholders.

Review of the Workplace Relations Amendment Bill 2000

AMMA strongly supports the intent of the Bill and provides the following comments.

In supporting the proposed Bill AMMA believes that it will enhance and strengthen those specific sections of the Act dealing with enterprise bargaining and unprotected industrial action. At the same time it will reinforce the Principle Objects of the Act and assist in maintaining an equitable and orderly system of agreement-making free from union campaigns possessing the potential to adversely affect the economy.

It is our position that “Pattern Bargaining” has no useful place in the current industrial relations landscape. We draw the Committee’s attention to correspondence from the Association to this committee dated 28 October 1999.  At page 2 of that letter;

“Many employers, particularly in the resource, services and manufacturing sectors, are highly exposed to international competitive pressures. Success of businesses in the global market will not be assisted by “industry” type outcomes. So much is evident from the experience of the 1970’s and 1980’s when centralised wage fixing and industry agreements delivered unsustainable outcomes that contributed to the poor competitive position of many businesses. It would be negligent to support the retention, or allow the return, of industry bargaining by a different name. The international trade and infrastructure environment is no longer tolerant of rising costs not linked to productivity improvements. Such improvements are unlikely to be delivered through pattern bargaining of the type currently being witnessed in Victoria.”

“Pattern bargaining” is clearly contrary to the general principle behind enterprise bargaining and Section 3(b) of the Act states: 


“Ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace or enterprise level.

The practice of “Pattern Bargaining” that has been and continues to be pursued across certain industries by various unions is clearly contrary, by any form of construction, the object of enterprise level negotiations.  It is an attempt by certain unions to turn back the clock to the 1970’s and 1980’s when centralised wage fixing and industry agreements were in place.

Regrettably, attempts to resurrect the past ignore the clear fact that the system of enterprise based bargaining that has been embraced by both Coalition and Labor Governments since the early 1990’s, has supported the achievement of better economic outcomes than the system that preceded it. To illustrate this point attention is drawn to AMMA’s Beyond Enterprise Bargaining Report (BEB Report), released in June 1999. A full copy of the report is attached to this submission.

Attention is drawn to Figure 2.6 at page 17 of the BEB Report which highlights that;

“..in the period since the dismantling of the centralised wage fixing system and the move to enterprise bargaining - a result of both policy change by the AIRC and supporting legislative change - employees have, for the first time in many years, experienced a sustained growth in real earnings without a major blow out in inflation.” (pg 15 BEB report)

AMMA submits that current events in the manufacturing and construction industry, particularly in Victoria, demonstrates the commitment of militant unions to pursue campaigns with little regard to the economic impact upon individual enterprises, industry sectors or the economy of Victoria and absolutely no regard for employees or history. Specifically, the current union “pattern bargaining” campaigns which seek to dictate common outcomes across industries ignores the failure of the centralised wage fixing system to support improved economic outcomes in a period of increasing international competition. 

“At the end of the period (1988), it was plain to see that the economy continued to be plagued by high inflation, high unemployment and low productivity growth. By the early 1990’s, the Industrial Relations Act 1988, as the framework for the system, had been discarded. A wholesale and major reform had begun with the move to an enterprise bargaining based system, first supported by a Labor government in policy and law.” (pg 30 BEB Report)  

Further, as has been widely reported, these same unions have stated that they intend to use gains made in Victoria as a springboard to pursue identical claims and results in other States. We submit on the basis of past experience that this will have a marked and detrimental effect on economic stability and growth in other States.

The net effect must therefore impact negatively upon the national economy and job market. 

Turning to the broad content of the Bill and in support of our submission we would make the following specific comments.

Orders relating to unprotected industrial action

AMMA strongly supports measures that will tighten up the operation of S127. AMMA believes that the discretion’s available within the current provisions have allowed unnecessary and costly delays. Thus, new provisions that mandate the issuing of orders or interim orders within 48 hours (S127(3)) are welcome. It should be noted however that even a 48 hour delay has the potential to cause enormous economic hardship. This is particularly the case where large capital costs are involved which can lead to losses of millions of dollars per day.

Another example is essential services unprotected industrial action that has had a major impact on AMMA members.  The Western Power dispute in April/May 1997 resulted in “cat and mouse” AIRC and Federal court proceedings.  This caused major economic hardship to the resources sector in Western Australia.  A similar plight beset Victorian employers earlier this year.  

It is because of these large potential losses that can be incurred prior to AIRC involvement, that even with the proposed changes there will continue to be a “window of opportunity” for damaging industrial action. It is because of this potential that we believe that further amendments ought to be made that discourage unprotected industrial action full stop.  To achieve this would require further amendments that would deem any unprotected industrial action to be in breach of S127 from the commencement of the industrial action. This would expose the participants and/or union to immediate action for injunctions and damages. The onus would then rest with those involved in taking unprotected industrial action to prove they were not in breach of S127.  

Notwithstanding our view that further tightening up of S127 is appropriate, the proposal that the AIRC must issue interim orders after the 48 hour period has elapsed if the AIRC has not determined the matter, is supported by AMMA as an alternative.

AMMA supports the remainder of this section of the Bill as proposed.

127 (3): Industrial Action & Pattern Bargaining

AMMA supports this section of the Bill but submits the following comments in relation to S170LGA(2) Note 1.

The capacity to put common agreements or project agreements in place on major construction projects in the resource sector is strongly supported by AMMA in the absence of compliance provisions acting to deter all forms of unprotected industrial action. This view is held due to the size and scope of such projects and the importance attaching to ensuring stable and predictable employee relations arrangements on such projects from an investment viewpoint.

We are concerned to ensure that attempts to reign in “pattern bargaining” do not inadvertently lead to a loss of capacity to establish project agreements on major construction projects. We believe a distinction needs to be made between “pattern bargaining” and “project agreements” and this view was made clear by the Association in submissions on the Workplace Relations Legislation Amendment (More Jobs better Pay) Bill 1999 (Page 16 of AMMA submission). Our view on this point was also confirmed during Committee hearings on the More Jobs Better Pay Bill (Hansard: Friday 8 October 1999 page 195) .

Subject to Note 1 not acting to prevent the establishment of project agreements on major construction projects, AMMA supports this section of the Bill. 

170 MM: Limiting protected industrial action to persons directly involved 

AMMA is in full support of this section of the Bill.

Since the proclamation of the Workplace Relations Act 1996 there have been numerous disputes where industrial campaigns have been involved exertion of  pressure on a discrete section of an enterprise in pursuit of a certified agreement by encouraging other discrete sections of the enterprise to engage in industrial action regardless of the economic impact.

The proposed amendments will act to discourage this type of industrial action and is strongly supported by AMMA.

170 MT: Court to determine if action is protected action

Again AMMA is in support of this section of the proposed Bill but make the following comments.

The Bill should include provisions that matters referred to the Federal Court should be heard by a residing member of the Court in the State or Territory affected by the order.

This would have the effect of having the matter brought on expeditiously, saving travel costs to employers and stopping the habit of unions jurisdiction shopping to have matters shifted to Melbourne before Federal Court judges perceived by some unions as more sympathetic.

Further AMMA supports the proposed provisions dealing with anti-suit injunctions as this practice is utilising a loop hole to circumvent the intent of the Act.

170MWA: Power to order cooling off periods

AMMA supports these provisions proposed in the Bill as drafted. 

Inclusion of a cooling-off period provision is a sensible measure that may assist in facilitating the resolution of intractable disputes particularly in circumstances where the industrial action has the potential to seriously affect the future viability of the business. Under the current Act the hurdle to be overcome in having a bargaining period terminated is extremely high for smaller businesses, thus insertion of cooling-off periods may act to provide greater protection for such employers. 

Should the Senate Committee require further clarification of any points made in this submission or require any additional information it should direct all such enquiries to Ian Masson (Victorian & Special Services Manger) on (03) 9614 4777.
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