SUBMISSIONS OF DAVID LANGMEAD TO SENATE EMPLOYMENT, WORKPLACE RELATIONS, SMALL BUSINESS and EDUCATION LEGISLATION COMMITTEE
I am a barrister of the Victorian Bar, and have practiced as a lawyer in employment and industrial law since 1985.  I have had extensive practical experience in matters in the Australian Industrial Relations Commission and before the Federal Court of Australia.

These submissions represent my brief observations on some aspects of the proposed amendments; my omission of comment on all aspects is not an expression of approval for those proposals. 

Proposed Amendments to Section 127

Schedule 1 Part 1, clause 4

Notwithstanding the Minister's Second Reading Speech, this amendment has nothing to do with the timeliness of the Commission dealing with applications for orders under Section 127; it removes any discretion the Commission has as to whether or not it might grant orders.

There is no justification proferred by the Minister, and in my submission there are no grounds for taking away the Commission's discretion.   I consider the Commission adopts a considerably robust approach to its power to granting of Section 127 orders, and is readily (indeed usually) prepared to make them when grounds  are made out.  It is my opinion that a fair and accurate evaluation of the Commission's practice in exercising its discretion as to whether to grant Section 127 orders would be that it does so narrowly, and is infrequently persuaded not to grant orders when sought by employers it is from unions which consider that the Commission too readily grants orders against them. 

It is also to be noted that because of the definition of industrial action in Section 4 of the Act, action by employers to achieve industrial ends frequently takes the form of action which cannot be characterised legally as industrial action within the meaning of the act, and accordingly employees are unable to seek orders against employers taking unprotected action.  For example, if an employer elects to breach the award to which it is bound for the purpose of advantage in an industrial dispute, the employees only remedy may be to take action for breach in the Court.  In most circumstances, Section 127 will not be available.

The proposed amendment further empowers employers at the expense of employees, and is another attack on the independence of the Commission.

Schedule 1 Part 1, clause 5

The Minister's explanation for this proposal is that there have been "..delays in the making or enforcement of section 127 orders…".  

Section 127(3) already requires the Commission to hear and determine applications "as quickly as practicable".  In my experience it does so, and is so inclined to give effect to this requirement as to press the parties to prepare their cases on short notice and in great haste.  It is already a delicate balancing act for the Commission to meet this requirement and to ensure that parties are given a fair opportunity to be heard.

The proposal will have the effect of imposing an arbitrary time limit which is not justified in light of present practice.   It is another attempt to undermine the independence of the Commission.

The mandatory granting of orders if the hearing and determination of an application has not been completed contained in proposed subsection (3A) is a bizarre and objectionable 

reversal of normal processes of law.  The applicant will be granted its relief whether or not its case is made out. 

This is particularly objectionable given the substantive rights which are created on the granting of a Section 127 order.  Such an order potentially exposes employees and unions to legal sanction by the Court.

It is also open to abuse by employers.  For example, an employer with a hopeless case could delay the conduct of the case in order to obtain relief which otherwise it could not get.

The Commission will have no discretion in such a matter; this is a further attack on the Commission's independence.
Finally, the Minister's concern about delays in enforcing orders, even if well placed (which I do not concede) will not be addressed by fettering the Commission's discretion.

The process of enforcing orders is in the hands of those who are affected by them,  and in the hands of the Court.

Proposed Amendments Relating to Pattern Bargaining

General Comments

The proposal to outlaw so-called pattern bargaining is conceptually misconceived, because it proceeds on the premise that what is claimed dictates the outcome.

Unions have almost inevitably made claims of employers seeking common wages or conditions.   Most enterprise agreements to which unions are parties which presently exist will have their origins in standard notices of matters to be included in the proposed agreement (see Section 170MJ©), or standard logs of claims.

This is to be expected given all the factors involved in the industrial relations system, such as the historical importance of and familiarity with logs of claims, the collective organisation of employees with other employees in the same industry or vocation, the underpinning safety net of awards, and the desire of employees to improve those wages and conditions.

The use of common claims however has never previously dictated the outcomes, and as the Minister observes, enterprise bargaining has been embraced in Australia for the past decade.  Throughout this time, pattern bargaining has been permitted and has not been a cause of hindrance to enterprise bargaining.

At the end of the bargaining process, if agreement can be reached, that agreement can (and in practice does) reflect the circumstances pertaining to that enterprise.   The scope of the claim will not be able to dictate the outcome.  The fact of agreement dictates the outcome.  That is a matter that will always be in the hands of the direct parties.

It would be an extraordinary interference with employees who elect to bargain collectively if their agenda of claims is to be limited by legislation.

It is to be noted that there are a number of industries (eg health) where employers and unions prefer to pattern bargain; this also in practice does not preclude agreements with each enterprise, and does not inevitably result in identical outcomes.. 

Clause 6

The effect of proposed section 170LGA is that any common claim (other than national standards) forming part of a campaign that extends beyond a single business will be deemed to be pattern bargaining and thus disentitle union members from taking protected action.

It is a nonsense to suggest that there is a common claim which can not be pursued at an enterprise level - all such claims can.

The power of the Commission to deal with the question of whether the pursuit of claims is pattern bargaining is largely illusory and confined in practical terms to determining whether the bargaining forms part of a campaign that extends beyond a single business.

Clause 10

The Commission already has power under Section 170MW(2) to terminate a bargaining period if a party taking industrial action is not genuinely trying to reach agreement.  This power is sufficient to deal with any allegations of "illegitimate bargaining".

This proposal in another example of reducing the independence and power of the Commission.

Clause 13

If the concern that the government or employers have is that the engaging in industrial action in support of pattern bargaining will have a negative effect on the economy because of a wider spread of such action, it is submitted that adequate provision already exists in Section 170 MW(3)(b) for the Commission to terminate a bargaining period (or periods) if the industrial action is threatening to cause significant damage to the economy or part of it.  The Commission has on a number of occasions terminated a large number of bargaining periods where industrial action in support of pattern bargaining has met the requirements of Section 170MW(3)(a).

Proposed Limitation on Federal Court

Clause 11

This provision will result in employers having an ability to thwart the purpose of Section 170MT namely the immunity conferred by Section 170MT from action under any law whether written or unwritten in force in a State or Territory and initiate legal actions against employees and unions despite action being protected.

Proposed Section 170MTA will create an extraordinary paradoxical situation where the Federal Court will be able to determine that industrial action is protected, but will be prevented from giving effect to that determination by preventing the immunity from being infringed. 

David C Langmead

Douglas Menzies Chambers 

180 William Street

Melbourne  Vic  3000

25 May 2000

