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Introduction

Master Builders Australia Inc (MBA) generally supports the thrust of the Government’s proposed legislation.  Our experience in recent times, particularly in the Victorian building industry dispute is that the current provisions for dealing with industrial action, both protected and unprotected, are not effective especially in an industry which is characterised by the presence of a strong, highly centralised union and a large number of small employers operating across a range of sites.

Our comments, in relation to the specific changes proposed, are as follows:

Amendments to Section 127

MBA supports the proposed changes.

In a submission to this Committee in relation to the Workplace Relations Amendment (More Jobs, Better Pay) Bill 1999, MBA highlighted the difficulties with the manner in which section 127 was currently operating.  In our submission there were three major reasons why the provision was ineffective, those being:

1.
The timeframe involved in seeking orders and, in particular, having them enforced;

2.
The restrictive approach adopted by the Industrial Relations Commission to issuing orders; and

3.
The fact that, other than in exceptional circumstances, to obtain an order individual members of an employer organisation had to not only provide details of industrial action but be prepared to give specific evidence in proceedings of the nature of the industrial action which was being taken against them.

The amendment proposed goes some way towards redressing these concerns.  In particular the requirement that an application to be dealt with within 48 hours or, if not able to be done within that time, an interim order having to be issued will address the timeframe problems to which we previously referred.

Industrial Action and Pattern Bargaining

MBA supports the proposed changes but would recommend additional measures to make their operation more effective as outlined below.

The recent Victorian building industry dispute involved the CFMEU pursuing pattern bargaining.  A bargaining period was commenced with over 4,000 employers by the CFMEU issuing identical notices of intention to create a bargaining period.  Subsequently notices of intention to take protected action were issued to the same range of employers.

Although, ultimately, industrial action was not taken against the entire range of employers served with the notices, industrial action was taken against a significant number of employers in the industry.

Whilst taking industrial action against those individual employers under the protected action provisions, the CFMEU, however, was not in any way attempting to negotiate an agreement with each of those individual employers.  The CFMEU chose to negotiate with a small number of major contractors in the knowledge that agreements reached with them would ultimately, through commercial and other arrangements, be imposed upon smaller employers in the industry.

The protected industrial action was therefore being taken, and having a direct commercial impact upon the operations of a large number of small businesses who had no direct involvement in the negotiation of the ultimate outcome.

A number of employers attempted to negotiate individual, non‑union agreements with their employees.  However those negotiations were often attended by union officials who allegedly coerced and intimidated their own members for the purposes of undermining the negotiating process between the parties.

The amendments proposed in the Bill are supported.  They will not prevent centralised negotiations from taking place if that is what the parties desire.  What they will do is to enable an employer who is faced with industrial action in a pattern bargaining environment, and who may have no opportunity to directly influence the outcome of those negotiations, to apply to have the industrial action become unprotected.  In conjunction with the proposed amendments to section 127 this will provide employers with more effective remedies against unwarranted industrial action.

We consider, however, the amendments would be more effective if they enabled an application to terminate a bargaining period on the basis that the union is involved in pattern bargaining to be made by a registered organisation which has members who are being affected by pattern bargaining.  Further such an application should be able to terminate the bargaining periods of all employers against whom pattern bargaining is being pursued, not just those who either individually make application or who are named in an application made by an employer organisation.

The structure of the current legislation is that each bargaining period commenced by a union against an employer is a separate bargaining period and even in circumstances such as in the recent Victorian dispute where 4,000 identical bargaining periods were created and industrial action taken collectively against employers, separate applications had to be made to terminate individual bargaining periods.  Proceedings before Commissioner Merriman to terminate the bargaining period in the Victorian dispute ultimately resulted in the termination of 216 bargaining periods.

In our submission it would be a time consuming and costly exercise to require each employer who is confronted with pattern bargaining to make an application to the Commission, or to have an application made on its behalf, to terminate a bargaining period particularly if it can be established that the action which the union is taking is commonly directed across a range of employers in a particular industry.

Anti-suit Injunctions

One of the features of the Victorian building industry dispute was the extent to which there was a concentration on legal proceedings.  In particular there emerged a pattern whereby proceedings commenced by employers in one jurisdiction were then countered by proceedings commenced by the CFMEU in another jurisdiction.

The following chronology of events is taken from a decision of the Federal Court of Australia in the matter of CFMEU v Mirvac Constructions (2000 FCA341) which involved a number of companies.

22nd February 2000 – Supreme Court issued orders inter alia restraining CFMEU from taking industrial action directing CFMEU to advise members to cease industrial action and restraining the CFMEU from commencing proceedings in the Federal Court which would have the effect of restricting the companies taking legal proceedings.

22nd February 2000 – Federal Court stays Supreme Court orders upon CFMEU undertaking to file a notice of appeal against those orders.

22nd February 2000 – Companies gave notice pursuant to section 166A of Workplace Relations Act of intention to commence an action in tort against the CFMEU.

24th February 2000 – Companies sought extension from Supreme Court of orders made on 22nd February.  Supreme Court declined to make orders and orders issued on 22nd February ceased to have effect at 4.30pm on 24th February.

25th February 2000 – hearing of application under 166A in Industrial Relations Commission.

1st March 2000 – Commission issues a certificate enabling common law action to be taken.

3rd March 2000 – Hearing in Federal Court of CFMEU application for injunction preventing companies from taking any further steps in proceedings currently before the Supreme Court or from commencing further proceedings in relation to industrial action.

24th March 2000 – Injunction refused upon basis of companies undertaking not to take any further steps in Supreme Courts proceedings or to commence other proceedings without giving CFMEU at least 72 hours notice in writing of the steps to be taken in the Supreme Court proceedings.

At least two other sets of proceedings during the dispute involved similar courses of conduct by both the parties and the respective Courts.

In essence the Courts were used to seek tactical advantages during the course of the dispute.  In excess of $million in legal fees alone was spent by both employers and the CFMEU during the course of the dispute.  None of the myriad legal proceedings which were commenced have been pursued to finality and it is extremely unlikely that any of them will not now that the dispute itself has been resolved.  The Victorian example demonstrates that the use of the Courts has become an inextricable part of industrial disputation.  The Courts, however, are not able to deal with the merits of the dispute but are being utilised as part of the bargaining process.

Provisions which simplify and clarify the respective roles of Courts in dealing with industrial matters are supported,  Where a proceeding is commenced, for example, in the Supreme Court it should be within the province of the Supreme Court to deal with the entirety of those proceedings and not be involved in a demarcation dispute as to jurisdiction with other Courts.

Cooling-off Periods

The proposals for the Commission to have a specific power to order a cooling‑off period are strongly supported.

During the Victorian dispute a proposal for a moratorium on industrial action was put forward.  Ultimately the parties were unable to agree to the terms upon which that would occur.  The whole dispute was extended as the parties sought to establish negotiating positions, including through the use of legal remedies as outlined above, which focused upon the respective rights in relation to protected action and lockouts, rather than upon the underlying issues.

It is considered that if the Commission had a specific statutory power to direct a cooling‑off period such a period would enable the parties to concentrate upon the merits of the underlying claims rather than distracting attention to proceedings around the surrounding industrial action and other peripheral issues.

