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Senate Employment, Workplace Relations, 

Small Business and Education Committee

Submission by the Australian Services Union

This submission is presented by the Australian Services Union (the “ASU”).  It is written in opposition to the proposed Workplace Relations Amendment Bill 2000 (the “Bill”).

The prime reasons for the opposition of the ASU include:

1. It is in part a rehash of the Workplace Relations Legislation Amendment Bill 1999 (the “1999 Bill”) which failed to attract support from the Senate last year;

2. It contravenes international labour laws, particularly the workers’ right to strike and bargain collectively;

3. Would further skew the Workplace Relations Act 1996 in favour of the employers and against unions and employees;

4. In particular, the Bill fails to appreciate the industrial realities, among which are the benefits of (balancing enterprise negotiations with) sector/industry negotiations; and

5. The affected parties have been given little time to consider the effects and address the Senate accordingly.

International Standards

The International Labour Organisation (the “ILO”) recently criticised the Workplace Relations Act 1996 (the “Act”) for limiting employees’ right to bargain.  This Bill will compound the problem.

The ASU considers the Bill to stymie the rights of workers to take industrial action in pursuit of a claim.  Already at odds with other developed, industrialised countries (who allow for industry and multi employer bargaining) the Australian Government seeks to further limit the right to strike, more akin to less democratised societies.

Industry or Enterprise Approach: Victorian Local Government – A Case Study

Whether a claim is negotiated and settled on an industry or an enterprise level should be left to the affected parties.

The submissions of the ACTU and other bodies will no doubt raise the notion that the denial to bargain collectively, beyond a workplace or a single employer is to deny the basic right afforded to workers who join unions. The ASU has a very wide interest as we have members in many industries. Given the limited time available to prepare this submission and the knowledge that other unions will refer to other ASU areas of interest we have chosen to make some brief submissions regarding the local government industry. Local Government employs the largest part of our membership and we have decided to focus primarily on it to illustrate our concerns with the proposed Bill. In doing so we alert the Senate Committee to only one area of concern to us. We would however leave open the opportunity to comment upon other areas of interest if the need and opportunity arose. 

History of Enterprise and Industry Bargaining in local government (vic.)

To illustrate the unfairness and impracticalities of the proposed Bill we seek to describe the manner in which employers, employees and their unions conduct industrial negotiations in the Victorian local government industry.

The ASU has approximately twenty thousand members employed in Victorian local government, which comprises 78 councils.  Those ASU members make up approximately 70% of the workforce, the remainder belonging to other unions or are not members of a union. This workforce comprises of a wide variety of occupations and professions, including clerical and administrative employees, homecarers, gardeners, customer service employees, labourers, social workers, childcarers, truck drivers, plant and equipment operators, librarians, engineers, tradespeople of every description, and managerial staff. Amongst this group there are many low paid employees (eg. in children and community services) who must rely upon the ASU’s claim in order to maintain their livings standards. The removal of any form of pattern bargaining will affect the industrially weakest in this industry. In particular the ASU has already witnessed a deterioration of employment conditions amongst the lowest paid, such as homecarers as a result of outsourcing. The inability to protect this class of employees centrally will compound the inequities already apparent in enterprise bargaining.  

All but City of Melbourne is respondent to the federal industry award, the Victorian Local Authorities Interim Award 1991.  All 78 councils have had certified no less than two Section 170 LJ enterprise agreements, with the majority completing their third enterprise agreement.  Each council exceeds the minimum rates contained in the industry award.

As the primary union, the ASU would normally prepare a draft claim to be fully debated at meetings of members, delegates and Committees of Management of both ASU Branches concerned. This claim would also be provided to the other unions for their consideration.

The claim, as amended, would form the industry claim that ASU delegates would serve upon their respective employer.  This claim would also be presented to the peak employer bodies, the Victorian Chamber of Commerce and Industry (VECCI) and the Municipal Association of Victoria (MAV).  After the serving of this claim, negotiations commence at each council, which ultimately culminates in a certified agreement.

This approach involves both a central and enterprise dimension.  For example, if the ASU membership was concerned about the effects of job security as a result of outsourcing, can it put a common claim to each council?  Is the proposed Bill requiring the ASU to draft 78 different versions of a clause to do with skills development or training?

The reality is that these claims are negotiated intensively by a critical number (i.e. about 10) of councils with the assistance of the peak employer body, after which the remaining councils generally agree to similar terms and conditions.  That is, a benchmark is being developed which quickly becomes the standard acceptable in the industry.

The above explanation should not suggest to this Senate Committee that there are not variations to this standard nor terms that might have particular application to one council but, in general, the common claim is considered by the industry, albeit on a council by council basis.

Weakest industrially will suffer most.

Although some of these negotiations are accompanied by protected industrial action, in the main our approach provides stability and certainty for the industry and minimal disputation. The ASU therefore is concerned that the Bill will proscribe the capacity for that local government workers employed at different Councils to take action concurrently for the same or similar claim. We consider this will weaken the ability of our members to bargain, particularly those workers who are not in a position to withdraw their labour (eg. Childcarers) and rely upon others who are in a better position to do so (eg. garbage collection).

Employer’s Bargain on an industry level 

Furthermore, the employers often respond to claims in a common manner or propose a common proposition with the assistance of either or both the Victorian Employer Chamber of Commerce and Industry (VECCI) or the Municipal Association of Victoria (MAV).  For example, in a recent industrial matter relating to the rights of employees affected by outsourcing the ASU forwarded a letter requiring each Council provide the Union with their position. Although almost all Councils responded to our letter each response was identical or so similar as to have been conceived centrally, at an industry level. (We could forward this information for the Senate Committee if required.)

The ASU does not oppose the right of the employers to propose an industry response or propose an industry claim. We however, utterly reject that the right to bargain across an industry should be determined solely by the employers.

Diminishing role of the Australian Industrial Relations Commission in regulating standards

Where once the Australian Industrial Relations Commission (the “AIRC”) played a role in regulating industry standards, not one of the 30,000 workers employed by the 78 Victorian councils paid pursuant to the federal industry award will receive one cent of the $15 safety net adjustment. This may or may not lead an observer to conclude that the enterprise bargaining process is successfully applied in this industry but it would certainly highlight the increasing irrelevance of the Australian Industrial Relations Commission as providing a common safety net of minimum rates and conditions. 

The actual rates are so far in excess of the award as to consign the Commission to an ineffectual regulator of minimum standards.  Accordingly, the ASU finds itself in a position to have to propose common conditions to maintain some relevant minimum standards.  This applies not only to the rates of pay but to those consultative and process rights no longer allowable in federal awards as a result of Section 89A(2) of the Workplace Relations Act 1996.

This development has increased the requirement for certain industrial matters to be considered centrally and not left to the whim of a few Councils.

The ASU considers that the proposed Bill will limit the union and its members to bargain for an actual minimum set of conditions. 

A Comparison of negotiations held in local government in NSW and Victoria.

The fundamental assumption underlying the proposed Bill is that industry bargaining would deny the capacity to bargain locally and that industry negotiations would produce greater costs in the form of wage increases.

In New South Wales, the local government awards are registered in the State jurisdiction and most Councils are covered by the Local Government (State Award) 1994. Although enterprise negotiations exist they focus primarily on creating efficiencies and improving management and work practices at the local level. The negotiations relating to wage and salary increases, however, are undertaken at an industry level. In 1997, for example, the ASU (NSW MEU Branch) and the Local Government Association of NSW met and negotiated a new award that included a three-year agreement on wage and salary increases. They were: 

On October 24 1997           $17.50 or 3.5% whichever is greater;

On October 24 1998           $15.00 or 3.25%  “             “       “      ;

On October 24 1999            $15.00 or 3.25%  “           “       “       ;

The wage outcomes when compared with those increases found in Victorian Local Government Councils’ certified agreements  (ie. 9%-11% over the last three years) show only a small margin of difference. There is no evidence that pattern or industry negotiations in NSW has led to an outbreak in wages, prevented local bargaining or increased industrial disputation. Indeed our evidence supports the contention that during the last three years less not more industrial action arose where industry negotiations were limited as was the case in Victoria.

Industrial Action: Section 127 and the ‘Cooling Off’ Period

The ASU considers that the efforts by the Minister for Workplace Relations to amend the law relating to Section 127 would prevent or unfairly limit the taking of protected action. Currently, pursuant to Section 170 MO(3) of the Act the employees and the unions must provide their employer with three clear days’ notice in advance of protected industrial action being taken. In effect, upon receiving the notice to engage in industrial action the employer could prevent any action that is taking place before it commenced.

The experience of the ASU is that almost all applications for orders under Section 127which have been determined by the Commission relating to unprotected action has led to the orders being granted, or alternatively an indication that if action did not stop an order will be granted.

We consider the proposal to require the Commission to suspend the bargaining period if it considers that this would be beneficial because it would assist the parties to be skewed towards the employer. The ASU considers that the suspension of the bargaining period is already left open to the Commission in circumstances that might require such consideration.

Conclusion

The ASU has limited its concerns to a number of matters that require the Senate Committee’s attention. The Bill seeks to decentralise industrial relations further than any industrially developed country. Rather than encouraging enterprise bargaining these amendments to the Workplace Relations Act 1996 are designed to ban pattern or industry negotiations almost entirely except when decided otherwise by an employer association. The experiences in local government referred in this submission may not be the target of this legislation but will still be adversely affected if the Bill is made law. This Senate Committee should contemplate not only the building and metals’ industries but also the likely consequences to the employment security and conditions of the lowest paid, such as childcarers and homecarers when considering whether this Bill should be supported.  
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