MARITIME UNION OF AUSTRALIA SUBMISSION FOR SENATE INQUIRY INTO THE

WORKPLACE RELATIONS AMENDMENT BILL 2000

INTRODUCTION
1.
The MUA opposes the passage and content of this Bill in its entirety.  In our view this Bill is an attempt to re-introduce elements of the discredited and rejected former Workplace Relations Legislation Amendment (More Jobs Better Pay) Bill 1999.

2.
This Bill clearly displays a bias in favour of enhancing the bargaining power and position of employers, eg:


(a)
See Item 6, proposed section 170 LGA (2) (b) "that is by an organisation of employees"


The Bill therefore creates a situation where only an organisation of employees can fall under the umbrella of "pattern bargaining".


(b)
See also Item 6, proposed section 170 LGA (4), where in making a determination under Sub-Section (2) "the Commission must pay particular regard to the views of the employers etc".

Nowhere in the Act or the Bill can an equivalent provision be found where the paramount considerations of employees or organisations of employees are recognised or considered.

3.
The Bill seeks to prevent multi-employer bargaining, even where that is the preference of all parties to the negotiation, including employers.

4.
Common claims, which are not presently contained in existing Awards or Agreements, will be incapable of being supported by protected action by employees, as part of Enterprise or Industry Bargaining.

5.
The Australian Industrial Relations Commission (AIRC) is to have its powers associated with decision making, further eroded in that the present discretion associated with the consideration of Section 127 Applications is to be removed, notwithstanding the conduct of the applicant.  Moreover, interim orders are to issue even where the relevant party identified has, in some circumstances, not been afforded an opportunity to be heard.

6.
The Bill seeks to further discriminate between protected and unprotected industrial action, regardless of the circumstances or the legitimacy of such action.

PATTERN BARGAINING
Items 6, 10 and 13
7.
Objectives of employees across industries are often common.  The MUA's internal decision making/policy forums include;  National Conferences, National Councils, National Executives and Branch Executives.  These forums determine policy for the advancement of members, and such policies often include common claims developed by those members and employees as part of the democratic policy making principals of the organisation.

8.
These common claims are often developed by employees within and across particular industries.  Within an industry common outcomes may be sought with respect to wages and terms and conditions.  Across an industry common outcomes may be sought on matters such as Leave and Superannuation, amongst others.  It should be noted that the Commonwealth Legislative intent and outcomes under the Superannuation Guarantee Act do not discriminate between or across industry groups or individual employers with respect to contributions.  Employees often demand such common outcomes to ensure job security as opposed to "leap-frogging" which may place economically vulnerable employers at risk.

9.
The bargaining process requires consultation between employees, and in similar occupations, employees often modify claims and demands to ensure a common outcome where that is perceived as beneficial to the collective.  On a macro scale, an example of such an outcome is the former "Accord Compact" between industry and the Commonwealth.  On a micro scale common wage and conditions outcomes maintain stability, balance and competitiveness between industry employers.  In the Maritime Sector this is illustrated and embraced within the Dredging Industry, the Offshore Diving Industry and the Stevedoring Industry.

10.
Employers often seek common outcomes in wages and conditions, thus relying on service levels and efficiency and productivity to obtain significant and increased market share.  In some industries where skilled labour cannot be readily sourced, employers prefer common outcomes to ensure continuity of engagement of employees to avoid procurement from the "highest bidder".

11.
There is social justice and commendable policy objectives by employees being able to make common claims concerning employment terms and conditions.  This is best illustrated by claims of social utility such as the extension of maternity leave (paid and unpaid) to long term casual employees.  


It is suggested that employers are often more willing to accede to such claims where multiple employer groups are prepared to provide such benefits.  Historically, in these circumstances, complementary legislative enactments often follow to provide "the even playing field".  

12.
In some industries which employ our members, the Employers have historically hired out the employees at times of under-utilisation.  In these circumstances it is advantageous to the Employer where employees of like skills and classifications can be utilised on similar terms and conditions.

13.
The fact that common claims are pressed on multiple employers does not automatically result in common outcomes or results.  Common claims of themselves, do not preclude or prevent individual outcomes, nor diminish the Enterprise Focus.

AMENDMENTS TO SECTION 127 OF THE ACT 

Items 4 and 5
14.
The MUA is not aware of any sufficient imperical evidence that would justify further extension of the powers under Section 127.  In all but a handful of examples, applicants seeking orders under Section 127 of the Act against the MUA or its members have been successful.  In those circumstances where the application has been unsuccessful, more times than not this has been due to a failure to establish culpability by evidentiary means.  The MUA is not aware of any prolonged period passing between the date of lodgement of the application and the hearing of the application.

15.
In certain circumstances such applications have resulted in the underlying cause of the application being satisfactorily disposed of with the assistance of the Commission.  In these circumstances, if an order had been issued by the AIRC as proposed by this Bill, especially where the expiration of 48 hours had elapsed and the parties had not been provided an opportunity to be heard, it is possible that escalated industrial disruption may have resulted.

16.
Given the already repressive legislative provisions for the taking of industrial action, the MUA submits that it would be inappropriate for any further regressive amendments to be made to this section of the Act.

COOLING OFF PERIODS
Item12
17.
An examination of this proposal within the Bill leads to the conclusion that it would be relied upon to a large extent, if not solely, by employers.  It is hard to imagine what circumstances could be relied upon by the AIRC to establish that it would be contrary to the public interest to suspend the bargaining period.  

18.
In our view the existing provisions under Section 170 MW (2) (b) and Section 170 MW (7) are sufficient to facilitate the necessary "circuit breaker" where no substantial progress is being made in negotiations.  Indeed, the intended suspension may be counter productive to reaching a concluded agreement, as it must be presumed that such an application would be made by a party who may be considering acceding to demands, albeit as a last resort.  These demands may be insignificant when considered objectively, but their attainment may be sufficient to conclude an agreement.  The capacity for one party or the other to obtain relief may very well result in further prolonged and undesired industrial action.

19.
In our view the insertion of such a provision in the Act would facilitate a multitude of applications, thus further burdening the AIRC with additional applications, which more likely than not, will hinder and not enhance the prospect of successful bargaining outcomes.

INVOLVEMENT OF NON-PROTECTED PERSONS
Item 9
20.
This intended amendment places a significant impediment upon employees engaged by the same employer who may wish to support other employees within the enterprise, with respect to achieving satisfactory bargaining outcomes, particularly of a collective nature.  

21.
This intended amendment provides an employer applicant with additional grounds to allege that industrial action is not protected, thus providing a further opportunity to obtain an order or interim order under Section 127.

JURISDICTION OF THE FEDERAL COURT OF AUSTRALIA
Item 11
22.
The Coalition government and various employer bodies have publicly expressed dismay at some decisions of the Federal Court of Australia which are regarded as somehow pro-Union.  This is a biased attack on the independence of the judiciary which has no sound basis.  State Supreme Courts are regarded by some employers and the Coalition government as a forum of choice with respect to applications relating to industrial action.

23.
The MUA submits that the Federal Court should continue to have power to apply the principles which had been codified by the now defunct cross-vesting legislation.  Such principles are designed to ensure in effect that there are no duplication of matters properly before the Federal Court, in other jurisdictions. 

24.
The proposed amendments highlight the problems that the AIRC faces when it has uneven, uncertain and declining powers.  The proposed amendment would mean that the Commission would not have the constitutional power to determine if action was unprotected using the new proposed powers on s127 applications.

25.
Rather than further weakening the role of the Commission by promoting the use of legalistic battles in the Courts, the MUA submits the arbitration powers of the Commission should be strengthened generally.  In the event that the Senate does not wish to further strengthen the Commission as an independent umpire, the MUA submits that it is not in the National Interest to restrict the judicial powers of the Federal Court of Australia. 

SUMMARY
For the foregoing reasons the MUA strongly urges the Committee to reject this Bill in its entirety due to its manifest unfairness.

………………………………………..
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National Secretary
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