WORKPLACE RELATIONS AMENDMENT BILL 2000

INQUIRY BY THE SENATE EMPLOYMENT, WORKPLACE RELATIONS, SMALL BUSINESS AND EDUCATION LEGISLATION COMMITTEE

SUBMISSION OF THE HEALTH SERVICES UNION OF AUSTRALIA

Background

The Health Services Union of Australia (“the HSUA”) is a registered organisation of employees under the Workplace Relations Act 1996 consisting of members employed in health and community services, in both public and private sectors, in all states of Australia. The HSUA has around 65,000 members.

The membership of the HSUA includes all classes of employees employed in public and private hospitals, aged care facilities, disability services, community health centres, private medical and dental services, private professional health services, such as radiology and pathology, and many other areas of health and community services.

The HSUA has a range of members varying from those performing higher-paid managerial and professional roles in health and community services to lower paid workers, particularly in the funded community sector, such as aged care and disability services. Amongst the lowest paid members, the majority are working women employed on a part-time or casual basis.

Funding of the health sector

In the public sector, the funding of health and community services is either directly provided by or regulated by the Commonwealth and State Governments.

In significant parts of the ‘private’ sector, such as aged care and disability services, the services provided to the community are entirely dependent upon either State or Federal funding.

In these sectors, there is no or limited capacity to obtain additional funding from alternate sources. Essentially, the vast majority of health and community services operate with no budget surplus or ‘profit margin’. A large number operate on a budget deficit.

Regulation of employment conditions

The HSUA is a respondent to over thirty Federal Awards made under the Workplace Relations Act 1996.  Between 80-90% of HSUA members under Federal Awards have their wages and conditions governed by enterprise agreements negotiated under the Act. 

Enterprise bargaining outcomes in the health industry are essentially determined by government funding policies. This is the case in both the public and private sectors. With uniform funding policies come uniform bargaining outcomes.

It has been the experience of the HSUA that employers in health and community services have no capacity (and no desire) to negotiate other than on a collective and centrally driven basis due to their funding constraints. The expressed preference of employers is that the HSUA negotiate directly with the relevant employer association(s)and/or with government to obtain an industry or sector outcome. 

Enterprise bargaining outcomes in the health industry are not premised on any objective analysis of work value or productivity improvements, but simply on how much government is prepared to pay. Whilst there is no doubt that health workers are facing increased workloads, additional work complexity, increased responsibility and pressure, these factors play no role in bargaining outcomes. Negotiations around these issues with individual employers are largely ineffective because employers are simply constrained by decisions of governments. As a result, direct negotiations are often a waste of the resources of the individual employers and the union.

The proposed amendments

It is the submission of the HSUA that the proposed amendments regarding ‘pattern bargaining’ are ideologically driven and ignore industrial practicalities. The impact on employees in the publicly funded health and welfare sector will be enormously detrimental.

As presently drafted, section 170LGA provides that prohibited pattern bargaining is taking place “… unless the Commission is satisfied that all of the common entitlements being sought are of such a nature that they are not capable of being pursued at the single business level” (emphasis added). If the Commission finds that merely one of the common conditions can be negotiated at the local level, then the union will be participating in prohibited pattern bargaining and consequently, any industrial action will be unprotected. This will be the case, notwithstanding any finding that the majority of entitlements are not capable of being pursued directly with the employer.

A further difficulty arises due to the present language of the section. It is impossible to imagine any entitlement that is not capable of being pursued at an enterprise level. That is not to say, however, that the employer will have any capacity to agree to the claim being pursued. For instance, although the HSUA may pursue a wages claim for public sector health workers by negotiating directly with individual hospitals, as a matter of practicality, the employers have no capacity to reach agreement absent government funding. 

In our view, the proposed deeming provision in section 170LGA(2) is unduly onerous   and unjustly deprives our members of their entitlement to take protected industrial action when pursuing improved wages and conditions. The provision gives the Commission no discretion to inquire into the practicality of bargaining on any basis other than an industry basis. It is given no power to examine the history of bargaining in the sector, to obtain the views of the parties (other than the employer) or to make a determination based on the public interest. As presently drafted, notwithstanding the impracticality of direct bargaining in the publicly funded health and welfare sector, health unions may be forced to do so, resulting in potentially inequitable outcomes, such as different commencement dates for wage increases across the sector.

In order to attract and retain staff, particularly qualified and experienced staff, it is in the interests of hospitals and community service providers that bargaining outcomes especially in relation to wages do not diverge. The ability to attract and retain staff in the funded health and welfare sector is a matter of public interest. 

It is also nonsensical to provide for termination of the bargaining period (at section 170MWB) on the basis that the organisation has engaged in pattern bargaining without recourse to arbitration of the matters in dispute. 

Members of the HSUA provide vital health and welfare services to the community. Generally industrial action taken by our members during the course of enterprise bargaining is characterised by short stoppages or other limited bans. This is because members are anxious to avoid disruptions to patients and clients but at the same time wish to demonstrate their concerns over wages and conditions to their employers. It has been the experience of the HSUA that termination of bargaining periods leading to an arbitrated outcome generally result in a cessation of the industrial action. This is because the issues in dispute during the bargaining period are not left in limbo but are ultimately determined by the Commission after a full hearing on the merits. Without recourse to arbitration, this would not be the case and employees would be left powerless in the bargaining situation. Alternatively, the industrial situation in vital  health and welfare services, would remain unstable and unmanageable.

The HSUA is particularly concerned to address the Committee further on these matters and seeks to give further evidence at the hearing in Canberra on 26 May.
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