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1. Introduction

The Workplace Relations Amendment Bill proposes amendments to a number of the provisions relating to the taking of industrial action.  It builds on and reinforces the current compliance regime and objectives underpinning it.  

2. As emphasised in its principal object, of the Workplace Relations Act 1996 (the WR Act) is aimed at “ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace” (paragraph 3(b)).  The scheme of the Act is intended to support this object.  The focus is on agreement making at the enterprise and workplace level, underpinned by the award safety net, for which compulsory arbitration applies.

3. The compliance framework and the treatment of industrial action are framed against this background and the Act's emphasis, as reflected in the principal object, on parties abiding by awards and agreements applying to them.

4. The WR Act provides a limited right to engage in industrial action in the negotiation of single business agreements.  This approach is broadly the same as that introduced by the Industrial Relations Reform Act 1993 when the notion of “protected action” was first introduced.  Such "protected action" is contingent, among other things, on the relevant party's initiating a bargaining period and making a genuine attempt to reach agreement with the other party.  These provisions are aimed at reinforcing the emphasis on genuine enterprise and workplace bargaining.

5. As outlined in the Second Reading Speech, industrial action other than for genuine bargaining for agreements is seen as "not compatible with the norms of the system." Accordingly the Act strengthened the relevant compliance arrangements, including by providing enhanced powers for the Australian Industrial Relations Commission (the Commission) to give directions to stop or prevent such industrial action (section 127 orders).

The growing focus on enterprise and workplace bargaining

6. Since the early 1990s there has been general support for moving the focus of the industrial relations system away from centralised determination of wages and conditions through industry and occupational level awards to the setting of wages and conditions through agreements reached at the enterprise and workplace level.  This shift has occurred at both the federal and state level.  In the federal system this change has also involved the development and maintenance of an award safety net of minimum wages and conditions of employment.

7. Whilst differing approaches were advocated, the need to make enterprise agreement-making part of the system was endorsed by both major political parties, all major employer associations, the ACTU and the majority of individual unions.
  As a result, formalised enterprise bargaining was introduced into the industrial relations system in 1991.

8. The widespread acceptance of this need for change reflected the fact that in the more competitive and open international economy which emerged in the 1980s, the capacity for Australia to maximise its economic growth, employment opportunities and living standards required a more flexible labour market.  As the OECD noted: 

The highly centralised industrial relations system has hampered sound workplace employee relations as well as constraining the development of management skills to deal directly and productively with key features of industrial relations - especially the introduction of new and more efficient work practices.  A consensus has emerged that faster progress in labour market reform is badly needed, and that the shift to more decentralised, enterprise-level bargaining holds out the best chance.

9. Relatedly, it also reflected a broadly based recognition that productivity improvement was required to underpin sustainable increases to wages ,conditions and living standards.

10. The first attempts to accommodate the need for workplace level agreements in the federal workplace relations system occurred at the end of the 1980s.  When the Industrial Relations Act 1988 came into effect in March 1989, it made provision (under section 115) for the Commission to certify agreements with outcomes that were not consistent with national wage fixing principles.  However, little use was made of these provisions in practice.  Moreover, in its April 1991 National Wage Case decision, the AIRC rejected calls to provide scope within its wage fixing principles for formalised enterprise bargaining.

11. However, in October 1991 the Commission took the historic step of introducing an enterprise bargaining principle which allowed for the approval by the Commission of enterprise agreements subject to a number of requirements including a public interest related test that any wage increase had to be based ‘….on the actual implementation of efficiency measures designed to effect real gains in productivity.’
  In its decision, the Commission also determined that it would be inappropriate for it to arbitrate in cases involving enterprise bargaining, although it would conciliate where necessary. 

12. In its October 1991 decision, the Commission recognized the increasing need for providing scope for flexibility in working arrangements at the enterprise level as well as the involvement of the direct parties in determining the most suitable working arrangements.  The Commission stated:

Although the concerns expressed in our April decision have not been allayed, we are satisfied that a further and concerted effort should be made to improve the efficiency of enterprises.  In all the circumstances confronting us, we are prepared, on balance, to determine an enterprise bargaining principle. (p.3) 

The EBP would “place the primary responsibility for achieving successful enterprise bargaining results on the direct parties”.  (p.5)

13. When reviewing this decision two years later, the Commission acknowledged that a key reason for the introduction of its enterprise bargaining principle was the widespread acceptance that it was necessary to provide scope for working arrangements to be determined at the enterprise level.

The approach of the Commission, in recent years can be seen from the brief summary of the evolving principles and their purpose. There were and are, three key parts to that approach which was directed towards the achievement of a rational and equitable wage system based on accommodating both a national framework of minimum award rates and a primary focus on enterprise bargaining……

The third was the introduction of an enterprise bargaining principle. This principle was introduced to further devolve to the parties at enterprise level the prime responsibility for industrial relations outcomes. Such devolution was not merely an end in itself.  It was accepted by all as necessary in order to ensure that Australian industry is as efficient, productive and competitive as possible in the longer term interests of all. 
   

14. Despite the introduction of the Enterprise Bargaining Principle, there was continuing concern that the spread of enterprise bargaining was very slow, and that the take-up of the certified agreement option provided for by the legislative framework was very limited.  In 1992 further legislative changes were made to the Industrial Relations Act 1988 with the intention of further promoting the use of agreement making.  The Commission’s public interest test was abolished for single business enterprise agreements and instead the AIRC was required to certify such agreements subject to a number of procedural and fairness tests.

15. The Industrial Relations Reform Act 1993 sharpened the focus on enterprise level bargaining and introduced a limited right to engage in protected action in support of such bargaining. 
  Protected action was made available only for the single business level.  In addition, protected action was limited to circumstances where there was a genuine attempt to reach agreement at the enterprise level.  In 1994, following an application to terminate a bargaining period in the oil sector of the transport industry, the Commission found that:
In my view the material which has emerged here is sufficient at least prima facie to persuade me that the TWU in reality wants a common result across the oil industry in terms of wages and is prepared to take industrial action to ensure that outcome at an industry level.  Such an objective appears to me to be inconsistent with the whole statutory scheme in relation to 'protected action'.  Protected action under the Statute is only available in relation to a single business or part of single business.  If the real objective is to achieve an industry result then I do not think that merely by serving a number of notices and conducting negotiations individually with the companies in the industry that it is possible to secure statutory protection which would not be available for collective action.

16. The WR Act increased the emphasis on agreement making and made it the focus of the overall workplace relations system.  As indicated above, the objects of the Act were specifically amended to reflect this intention.  In addition, the 1996 legislation broadened the range of agreements made available including approaches for collective agreement making at the enterprise level and individual Australian Workplace Agreements.  The agreement-making framework put in place by the WR Act was also underpinned by a compliance framework which included protection for industrial action taken in support of claims in respect of proposed (single business) agreements.  The Act extended such protection to action in relation to agreements reached directly with employees (in contrast to the previous EFA arrangements) and to Australian Workplace Agreements. 

Operation of the Workplace Relations Act 1996

17. Over 17,000 agreements have been formalised under the WR Act.  More than eighty per cent of all federal award employees are covered by certified agreements.  Agreements made directly between employers and employees, with limited third party involvement, are becoming increasing popular.  They now account for 10.6 per cent of collective agreements, and cover over 174,000 employees.  Agreements of all types have been used to introduce more flexible and innovative working arrangements with benefits for both parties, including for example more flexible working time and leave arrangements as well as new remuneration arrangements. 

18. The development of enterprise and workplace bargaining has made a contribution to positive economy-wide outcomes:

· Australia’s economy has grown by more than 4 per cent in each of the last three years.  It is forecast to grow at a solid rate of 3 ¾ per cent in 2000-01;

· inflation and interest rates remain at low levels – over the year to March 2000, prices rose only 2.8 per cent; 

· profits have risen to their highest level on record, with companies surveyed by the ABS reporting growth of 22.3 per cent in pre-tax profits over the 12 months to December 1999; and

· the current trend unemployment rate of 6.8 per cent remains at its lowest level since June 1990, and is forecast to fall to 6¼ per cent by the June quarter 2001. 

19. Labour productivity in Australia has grown at an annual rate of 2.7 per cent since the introduction of formalised enterprise bargaining in October 1991.
  This compares to an annual growth rate of only 2.0 per cent in the recovery from March 1983 to December 1991.  Australian Bureau of Statistics estimates show that multifactor productivity (MFP) [increases in output per unit of production due to both capital and labour] growth accelerated to an average 2.4 per cent a year between 1993-94 and 1997-98, compared with a long-term average of 1.4 per cent a year.

20. A recently released research report by the Productivity Commission
 concludes that this strong productivity growth has been sustained well beyond the period that could be associated with recovery from the early 1990s recession and that the microeconomic reforms introduced since the early 1990s would have been a factor.  Recently published academic research reaches a similar conclusion:

If enterprise bargaining has this productivity enhancing effect, then it follows that the expansion in coverage of enterprise agreements since the early 1990s should have been accompanied by a marked rise in the productivity of the Australian workforce.  At the economy-wide level, the evidence suggests this is exactly what has happened.

21. It is also worthy of note that the strongest performing industries in terms of labour productivity tend to exhibit high levels of agreement-making (Chart 1.1).  In the public sector, the strongest growth in labour productivity has been in two public enterprises, namely communication services and electricity gas and water supply (utilities).  These sectors have been subjected to substantial reform and are dominated by enterprise bargaining.  In comparison, trends in labour productivity growth in private sector industries have been lower
.  The strongest growth in the private sector has been in those industries dominated by enterprise bargaining - mining, finance and insurance and manufacturing.  

Chart 1.1: Gross Product per Hour Worked by Industry: Index 1989/90 = 100
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Source: ABS. Cat. No. 5206.0-1.19.  Indexes are constructed as the log of gross product per hour worked by industry.

22. Employees have benefited from the system of enterprise bargaining.  Overall wage outcomes, including those in enterprise agreements, have been sustainable given high productivity growth.  With the continuation of low inflation real wages have risen for both high and low paid employees and for both award and agreement covered employees.  The system has allowed for increases in real wages, including for low-paid employees.

23. Through agreement making, employees have been able to take advantage of more flexible working arrangements, for example more flexible working hours arrangements, provisions which enable a better balancing of work and family commitments such as part time work and job sharing, as well as more flexible remuneration and leave arrangements.  Approximately 67 per cent of certified agreements approved under the WR Act include one or more potentially family-friendly provisions.
24. Further material on developments with respect to enterprise bargaining was provided in the Department's submission to the Senate Committee Inquiry into the Workplace Relations Legislation Amendment (More Jobs Better Pay) Bill 1999, at pages 35 to 53 and 83 to 99.
The compliance framework 

25. Against this background, a number of issues have arisen in relation to the operation and statutory intent of the compliance framework.  

26. Pattern bargaining has featured in some industries.  Industrial action has been used in some instances to press common outcomes across an industry or sector, without the needs and circumstances of particular enterprises and workplaces being the primary focus in the bargaining process.  When this is the case, it detracts from the statutory objects, and the potential benefits of, enterprise and workplace agreement making.  Such action is not of a nature that the protected action provisions were designed to cater for.

27. A further issue is how best to facilitate progress where the parties reach an impasse and their dispute has become intractable.  One approach that has been adopted by the Commission on occasion has been to suspend the bargaining period to provide for a cooling off period in the bargaining process.

28. Other operational issues to have arisen include delays and/or confusion surrounding the remedies for industrial action; lack of clarity in relation to the provisions relating to access to protected action; and the issue of anti-suit jurisdiction (with the issuing in a number of recent instances of Federal Court injunctions restraining the pursuit, in State Supreme Courts, of common law claims in respect of industrial action).

The intent of the Bill

29. The Bill has been designed to reinforce the statutory intent and emphasis of the WR Act on enterprise bargaining and access to protected action associated with genuine bargaining at that level.  It incorporates a series of interrelated components which will make clearer the distinction between protected and other action and tighten the remedies available for the latter.  

30. More specifically, its provisions are aimed at:

· qualifying access to the right to take protected industrial action so that where, on application by a negotiating party, the Commission finds that a party is engaging in pattern bargaining (as defined) it must terminate the bargaining period, rendering industrial action unprotected at law;

· enhancing the effectiveness of the Commission's power to issue orders that unlawful industrial action cease or not occur;

· giving the Commission a power to order cooling-off periods in respect of protected industrial action where this will assist the resolution of matters in dispute;

· protecting existing rights to pursue common law remedies in response to unlawful industrial action in Supreme Courts without additional litigation in the form of anti-suit injunctions being sought from or issued by the Federal Court; and 

· making other minor or technical amendments necessary for the effective operation of the industrial action and compliance provisions of the Act.

31. The package of measures endows the Commission with an important role in settling whether action is in pursuit of genuine bargaining and consistent with the conditions for it to be protected.  Its role in, and avenues for, the effective handling of action that does not fall within that scope have been enhanced.  The proposed measures would vest in the Commission a stronger role in ensuring the Act's statutory intent and objects are upheld.

32. The following sections of the Department’s submission address the individual elements of the Bill in more detail.

2. Orders Relating to Unprotected Industrial Action

Background

Consistent with the focus of the WR Act on agreement-making at the enterprise level, protection is provided to employees taking industrial action (and employers applying lockouts) in order to advance claims in respect of a single business certified agreement or AWAs. Subject to certain procedural requirements, the WR Act confers immunity from most forms of civil liability in respect of such industrial action and it is termed ‘protected’ action.

33. Industrial action taken for other reasons, for example where a certified agreement is already in place (unless the nominal expiry date of the agreement has passed) or industrial action taken in relation to a demarcation dispute between unions, is considered to be incompatible with the WR Act’s schema of cooperative working relationships.  The WR Act establishes mechanisms for dealing with such ‘illegitimate’ forms of industrial action.

34. Section 127 was introduced by the WR Act to provide a timely remedy for parties affected by unprotected industrial action.  This section empowers the Commission to issue orders to stop or prevent industrial action (including threatened, impending or probable industrial action).  

35. Section 127 orders can be made by the Commission on its own motion, or as a result of an application by a party to an industrial dispute, or a party who is directly affected, or likely to be directly affected, by the industrial action.  The Commission is required to hear and determine an application for an order as quickly as practicable.

36. If a section 127 order made by the Commission to stop or prevent industrial action is breached, or there is a threatened breach, a person affected by the order may apply to the Federal Court for an injunction, or interim injunction.  The Court may grant an injunction or interim injunction on such terms as the Court considers appropriate.

Industrial Action

37. Australian Bureau of Statistics (ABS) data show that, since the enactment of the WR Act at the end of 1996, there has a been reduction in disputation levels in Australia, although levels of industrial disputation increased (in particular industries and particular jurisdictions) in 1999.

· The major cause of the increase in the level of industrial action observed in 1999 was the dramatic increase in the number of working days lost (WDL) to industrial disputation in New South Wales in the Education; Health and community services industry group (from 19,600 WDL in 1998 to 204,300 WDL in 1999)(see Appendix 2.1).

38. The ABS data do not distinguish between industrial action that is protected or unprotected under the WR Act, so it is not possible to determine the specific impact of provisions such as section 127 on levels of industrial action.  However, the general trend to lower levels of industrial action is consistent with the policy intent of the WR Act to promote co-operative workplace relations, although similar, and often stronger, trends of decreasing levels of such action have been reported in other countries.

Applications for 127 Orders

39. As at 29 February 2000, the Department was aware of 1027 applications (901 employer and 126 union) made under section 127.  Of those, 132 applications resulted in section 127 orders being issued (6 were later revoked) and 83 applications were refused.  The majority (715 applications) were withdrawn, adjourned or settled, generally at the employer’s request or with the employer’s consent.  There were 97 applications that were still to be finalised.

40. The withdrawn, adjourned and settled category includes some matters where the Commission made recommendations, directions and determinations;
 however, in most of the cases in this category it is assumed work recommenced without the Commission needing to issue orders.  This may indicate that the bringing of a section 127 application can act as a circuit breaker in preventing or stopping further action.

41. Examples of cases where section 127 orders have been successfully used to prevent or stop unlawful industrial include at P&O Ports’ operation at Port Botany, where the issuing of a section 127 order on 29 March 2000 ended a 24 hour wildcat stoppage
, and orders granted in respect of Avon colliery and other coal industry employers which ended union protest action over falling coal prices.
 

42. Although the provisions of section 127 have generally proved to be beneficial as a mechanism for stopping or preventing industrial action, in some cases there have been significant delays between date of the application and a decision being made by the Commission.  For example, in P&O Ports Limited and the Maritime Union of Australia, 19 days elapsed between the first hearing and an order being granted.
  In Hawker de Havilland Ltd and AWU and AMWU, 28 working days elapsed between the first hearing of this matter and an order being granted.

43. Analysis of the applications under section 127 decided by the Commission between 31 December 1996 and 30 June 1999 shows that of those matters in which the Commission reached a determination:

· 35 per cent were made on the first hearing date;

· 18 per cent were made between 1 and 2 days after the first hearing date;

· 19 per cent were made between 3 and 7 days after the first hearing date; and

· 28 per cent were made more than 7 days after the first hearing date.

44. In almost one third of cases there were delays of 7 days or more in the making of section 127 decisions even though section 127 provides that the Commission hear and determine matters as quickly as possible (subsection 127(3)).  Industrial action for which the order is requested (which may be unprotected action) can continue unabated until a determination is made.  

45. It appears that in some cases the handling of section 127 matters has been delayed by the need to consider complex technical issues.  An example is the Australasian Meat Industry Employees Union v G & K O’ Connor Pty Ltd
.  The application was heard by the Commission on 28 September and 5-6 and 15 October 1999, with an order coming into effect on 21 November 1999.  In this case the section 127 application was brought by the union to end a lockout in relation to AWAs, and opposed by the employer.  Delay in this case was due to technical arguments as to whether section 127 applies to AWA industrial action, whether or not a section 127 order falls within the terms of the immunity of section 170WC and the more complex issue of whether section 170WC applies in relation to proceedings brought to enforce an order made under section 127 in relation to AWA industrial action.  The question of which industrial instrument would govern the return to work of the employees was also raised. 

46. In the Hawker de Havilland case, the Commission noted in its decision that the “submissions and the evidence of the Union substantially failed to deal with the issues relevant to the determination of a s.127 application.”  The Commission noted that the unions’ submissions focussed instead on the merit of the issues in dispute between the parties.  The approach by the unions in this case may have contributed to the delay in a determination being made.

47. The intent of the WR Act in regard to unprotected industrial action was set out in the Second Reading Speech, which stated that,"industrial action other than for genuine bargaining for agreements is not compatible with the norms of the system.”
 However, under the present provisions there can be uncertainty surrounding the issuing of section 127 orders, even where the industrial action in question is unprotected.  In Coal and Allied Operations Pty Ltd v Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union, a Full Bench of the Commission held that the fact that action was unprotected did not compel the conclusion that it should be directed to cease.
  
Policy Rationale

48. Delays in issuing of section 127 orders (including delays during which complex technical matters are determined), combined with the uncertainty surrounding the issuing of orders, detract from the policy intent to provide a timely remedy for parties affected by unprotected industrial action and may act as a disincentive for use of the provisions. It is also arguable that such delays have affected the potency of section 127 as a deterrent against the taking of unlawful industrial action.
49. The Bill is aimed at clarifying the policy intent of section 127, reinforcing the operation of the provisions, by measures to address the delays between an application being lodged and a decision being made by the Commission and removing the uncertainty surrounding the issuing of section 127 orders.  

50. Reflecting on experience with the operation of section 127, the Australian Industry Group has stated that, due to problems in obtaining section 127 orders, particularly delays in granting orders:

our members do not have confidence that they can obtain s127 orders from the Commission.  The Commission will often decline to make s127 orders, despite the occurrence of unprotected industrial action
.

51. The proposals, in addition to ensuring that section 127 orders (or interim orders) are issued in a timely manner consistent with the original policy intent, would provide greater certainty about what action is protected and what is not.  This would provide greater clarity for the parties and would also assist in the expeditious handling of Court applications for enforcement of section 127 orders.

Provisions of the Workplace Relations Amendment Bill 2000

52. The proposed amendments to subsection 127(1) would clarify that the power to make orders applies only in relation to industrial action that is not, or would not be, protected action and remove uncertainty as to whether an order should be issued, by requiring the Commission to make an order whenever the prerequisites for doing so exist.

53. In addition, the amendment to subsection 127(1)(c) would ensure that the power of the Commission to make orders to stop or prevent industrial action extends not only to industrial action in relation to work regulated by an award or an agreement under the current provisions of the Act, but also to industrial action in relation to work regulated by an old IR agreement. A definition of ‘old IR agreement’ will also be inserted.

54. The current subsection 127(3), which requires the Commission to hear and determine an application for a section 127 order as quickly as practicable, would be repealed and new provisions  introduced, which would require an application to be dealt with within 48 hours where practicable. The provision makes clear that the issue of whether the industrial action is or is not protected action is part of the question to be determined within the 48 hour period.

55. If the Commission is unable to determine an application within 48 hours, proposed subsection (3A) would apply.  This subsection requires the Commission to make, within the 48 hour period, an interim order to stop or prevent the industrial action at issue, which would apply until the application is determined.  The Commission will not, however, be required to make such an order where it is satisfied that to do so would be contrary to the public interest.

Appendix 2.1

Levels of Industrial Action

Australian Bureau of Statistics (ABS) data show that, since the enactment of the WR Act at the end of 1996, there has been a reduction in disputation levels in Australia.  Australia has recorded a lower level of industrial action under the WR Act (measured in terms of working days lost per thousand employees) than for any other similar period since records were first compiled in 1913. However, the contribution of the WR Act to this reduction is not quantifiable, for reasons including that:

·  the ABS data do not identify whether industrial action has involved employees who are employed in the federal jurisdiction, in a State jurisdiction, or employees who are award free;

· it is not possible to accurately estimate the impact of all extraneous influences (such as economic conditions or unemployment levels) on disputation levels, or to accurately make provision for pre-existing trends in disputation levels; and 

· the ABS data do not identify whether or not industrial action is protected action. 

In 1997, and again in 1998, the number of working days lost per thousand employees (WDL/1000E) in Australia were the lowest recorded since at least 1913.
  Similarly, the number of disputes recorded in 1997 and in 1998 were lower than in any other years since 1940.  An increase in levels of industrial disputation was observed in the latter half of 1999, the number of WDL/1000E recorded in 1999 rose to the sixth lowest level recorded since 1913, and the number of disputes rose to the ninth lowest since 1940  (Chart 2.1).
,
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The major cause of the increase in the level of industrial action observed in 1999 was the dramatic increase in the number of working days lost (WDL) to industrial disputation in New South Wales in the Education; Health and community services industry group (from 19,600 WDL in 1998 to 204,300 WDL in 1999).
  This industry group in New South Wales was responsible for 31 per cent of all WDL in Australia in 1999 and, had this increase not occurred, the level of disputation in Australia in 1999 would have been around 11 per cent lower than for 1998 (which is currently the lowest year on record) 

· employees in the Education; Health and community services industry group in New South Wales are predominantly employed under New South Wales State industrial awards and agreements and, accordingly, are outside of the jurisdiction of the provisions of the WR Act applying to industrial disputation.  

The ABS reports that for the 12 months ending February 2000 (the most recent available data), there were 91 WDL/1000E (compared to 73 WDL/1000E for the 12 months ending February 1999), and the number of disputes for this period was 768 (compared to 550 for the 12 months ending February 1999).

3. Industrial action and pattern bargaining

Background

The WR Act emphasises the primacy in the system of agreement making at the workplace and enterprise levels.  It also provides for a limited right to engage in industrial action or to lock out employees in the negotiation of single-business agreements.  For industrial action or a lockout to attract protected status (that is, immunity from certain civil liability) it must take place during a bargaining period, which is initiated by a party giving written notice to each other party and to the Commission about the party's intention to reach an agreement and the matters they want included in the agreement.  Industrial action or a lockout must also meet other conditions to be protected, including that it has been preceded by a genuine attempt to reach agreement, and notice must be given to the relevant party about the proposed industrial action.

56. This is broadly the same regime that applied under the previous legislation and is aimed at allowing for a right to strike in cases of genuine enterprise and workplace bargaining.  Thus it applies to the pursuit of single business, and not multi-employer, agreements (as also was the case in the previous legislation).  The WR Act did however extend the capacity to take protected action to certified agreements reached directly with employees (it did not apply to their predecessor, Enterprise Flexibility Agreements) as well as to individual Australian Workplace Agreements.

57. As noted earlier there has been a strong growth in agreement making.  The focus of the system is now generally on the workplace and enterprise level.

58. Nevertheless, while a key objective of the WR Act is to give primary responsibility for agreement making to employers and employees at the enterprise and workplace levels, the pursuit of industry-wide claims has continued in some industries.  Although having a common position and/or strategy is not, of itself, inconsistent with the WR Act, a problem occurs if this constrains choice, employee participation and enterprise/workplace focussed and mutually beneficial outcomes, and if the bargaining is not genuine, and "pattern" agreements are inappropriately used.

59. The use of industrial action to press common outcomes which do not take account of enterprise circumstances is inconsistent with the statutory intent of the compliance arrangements.

Experience with pattern bargaining
60. Pattern bargaining has been particularly evident in the manufacturing, construction and transport industries.  Significant numbers of agreements in these industries incorporate common outcomes, including identical wage and conditions increases.  Industrial action, the levels of which are relatively higher in these industries, has been used to force common outcomes and agreements that do not take local circumstances into account.

61. In both its 1997/98 and its current 2000/02 wages campaigns the Transport Workers Union has used low level unprotected action, usually directed at small to medium companies in the road transport sector, in an attempt to achieve common industry outcomes.

62. The 1996/97 Metal Trades Federation of Unions (MTFU) wages and conditions campaign and its 1998/99 industry agreement campaign (which concentrated on obtaining common expiry dates) both relied on access to protected action to achieve common industry outcomes on specific issues.

63. More recently, protracted protected industrial action in the Western Australian aluminium industry centred around the issue of a 30 June 2001 expiry date for certified agreements.  

64. Currently the MTFU is organising a campaign aimed at achieving an industry wide agreement for the manufacturing sector.  The approach adopted by the unions was to obtain a common expiry date for all agreements during its 1998/99 campaign in order to gain access to protected action in a large number of workplaces simultaneously.  This strategy has been pursued most vigorously by the Australian Manufacturing Workers Union (AMWU) in Victoria, where an estimated 800 agreements expire on or about 30 June 2000.  

65. Data from the Department’s Workplace Agreements Database (WAD) confirms that pattern bargains are concentrated in particular industries (in particular construction and manufacturing) and in agreements which involve particular unions (the CFMEU, the CEPU and the AMWU/AFMEPKIU).  It also shows evidence of a clustering of agreement expiry dates which is indicative of  imminent pattern bargaining campaigns (see Appendix 3.1).

66. Whilst Australian Bureau of Statistics (ABS) data cannot be used to identify whether or not industrial action has occurred as a result of a pattern bargaining dispute, the industries identified through WAD as those in which pattern bargaining is more prevalent, generally experience higher levels of industrial action.  
67. While the highest level of industrial disputation in Australia occurs in the Coal mining industry subdivision (1445 WDL/1000E in 1999 compared to the national average of 87 WDL/1000E), the Construction, and Metals manufacturing industries, which are industries with high incidences of pattern bargaining, also have disputation levels considerably higher than the national average (381 WDL/1000E and 282 WDL/1000E in 1999 respectively).  

Policy Rationale

68. The WR Act places a statutory emphasis on “ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employers at the workplace or enterprise level.”
  It is the intention of the Act that the primary means of determining wages and conditions of employment should be through enterprise and workplace bargaining. Scope is provided under the Act for collective bargaining at that level through single business certified agreements between employers and trade unions or directly with employees.  These can include agreements for common enterprise or joint venture concerns.  

69. Scope is provided also for multi-employer agreements in circumstances where these are appropriate.  These are being accessed – while in comparatively small numbers – by a growing number of employers (with approximately three times as many employers covered than in the previous system).  Such agreements are confined given the strong emphasis on the enterprise and workplace level in the objects and the overall scheme of the WR Act.

70. Protected action under both the 1993 Act and the current WR Act was only ever provided for in relation to single business agreements and the intent was that it should not apply where no attempt was made to genuinely bargain.  This reflects the view that maximum benefits will be achieved through the appropriate tailoring of agreements to suit the needs and circumstances of the enterprise and its employees.

71. It also reflects the view that more directly participative approaches will be more likely through genuine enterprise bargaining.  The Australian Workplace Industrial Relations Survey 1995 (AWIRS 95) highlighted that the degree of workforce ownership and commitment to an agreement can critically affect its success in lifting organisational performance.  AWIRS 95 collected data which indicates that the best means of achieving this level of commitment is to draw employees into the agreement-making process and provide them with the opportunity for ongoing participation in work issues.
 This will not be as possible through agreement-making in which terms and conditions are sought which are common to all workplaces and all employees.

72. Concerns about the operation of pattern bargaining, as they apply at the employer level, were raised with the Committee by employers in September 1999 (see Appendix 3.2).

73. Industrial action being pursued as part of pattern bargaining and not involving genuine enterprise bargaining is inconsistent with the scheme and objectives of the Act and should therefore not attract the protection designed for genuine enterprise bargaining.  

74. Based on current union strategies and developments in manufacturing and other industry sectors, there are strong indications that pattern bargaining with associated industrial action could be expected to rise.  Such a situation would detract from the emphasis on enterprise bargaining and the flexibility and productivity improvements available through the tailoring of workplace arrangements. This would result in costs to the economy through lost production incurred in industry wide action. It would also impact on the system's capacity to continue to provide sustainable increases in real wages and conditions.  

75. The Bill's provisions are directed at providing a remedy where industrial action is being taken as part of a pattern bargaining campaign.  They do not prevent pattern outcomes being agreed.  Such outcomes can continue to be reflected as enterprise agreements (including under the comon enterprise and joint venture provisions) or, in appropriate circumstances, as multi business agreements.

76. The provisions provide an avenue to the Commission and a key role for it in assessing whether particular cases of industrial action are inconsistent with the legislation's objectives and intent with respect to enterprise bargaining.  The consequence of the Commission so deciding is termination of the relevant bargaining period(s) and any further action therefore not being "protected". 

77. Other elements of the Bill considered in this submission support this policy position by strengthening the Commission's capacity to deal effectively with action that is not protected.

Provisions of the Workplace Relations Amendment Bill 2000

78. The proposed provisions in the Bill are aimed at qualifying access to the right to take protected action so that, on an application by a negotiating party, the Commission will terminate a bargaining period where pattern bargaining has been occurring.  It is important to note that the Bill does not prevent collective organisation, or collective bargaining.  Indeed, a pattern bargain as defined can still be made.  This aspect of the Bill provides that once the Commission finds that an industrial campaign comes within the statutory definition of pattern bargaining then industrial action in support of it will not be protected.

79. New section 170LGA defines ‘pattern bargaining’.  This definition is relevant to new section 170MP and new section 170MWB.  The purpose of these amendments is to ensure that protected industrial action is limited to the pursuit of enterprise-specific outcomes, and is not generally available as a means of seeking common outcomes across a number of employers or across an industry.

80. Proposed subsection (1) would mean that pattern bargaining is a course of conduct or bargaining, or the making of claims, being a campaign, or part of a campaign,  that involves seeking common outcomes in respect of wages and/or other  employment entitlements. In order to find that the action is pattern bargaining, the Commission must be satisfied that two elements exist:

· the conduct, bargaining, or making of claims is part of a campaign that extends beyond a single business; and 

· the conduct, bargaining, or making of claims is contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level.

81. This definition has effect subject to proposed subsections (2) to (5).

82. Proposed subsection (2) relates to the second element of the definition in subsection (1).  It would provide that conduct, bargaining or making of claims which would amount to the first element, and is by an organisation of employees that is a negotiating party to a proposed agreement, is taken to be contrary to the relevant objective, unless the Commission is satisfied that all of the common entitlements being sought are not capable of being pursued at the single business level.   The emphasis in this provision is on the way in which claims are pursued, rather than the merits of the entitlements sought.  In determining whether or not it is satisfied that the entitlements being sought are not capable of being pursued at the single business level, the Commission will not be considering the merits of those entitlements.

83. Proposed subsection (3) would express that the Commission cannot be satisfied that entitlements are not capable of being pursued at the single business level, merely because the entitlements are being sought as common entitlements extending beyond a single business.  For example, a desire on the part of a negotiating party that the same wage should apply to all businesses in an industry will not be enough to establish that wage entitlements are not capable of being pursued at the single business level.   An issue not capable of being pursued at the single business level would need to have an intrinsic characteristic that makes it incapable or inappropriate to be pursued at a single business level. The mere convenience or desire of a party to negotiate issues not of that character on a multi employer or industry wide basis would not suffice.

84. Proposed subsection (4) would provide that the Commission is to have particular regard to the views of the employer concerned, in determining whether the entitlements sought by an organisation are of such a nature that they are not capable of being pursued at the single business level.

85. Proposed subsection (5) would make clear that an organisation of employees is not taken to have engaged in pattern bargaining merely because the organisation is seeking the inclusion in a proposed agreement of terms and conditions which give effect to the terms of an order of a Full Bench of the Commission that established national standards.

Appendix 3.1

Evidence from the Workplace Agreements Database

‘Pattern bargaining’ occurs where a party negotiating an agreement seeks pre-determined  outcomes across a number of enterprises or workplaces, usually within the same industry.  Hence, the term ‘pattern bargained agreement’ is used below as a label to distinguish agreements which result from this process from those agreements which are the result of a genuine enterprise bargaining process. 

The Workplace Agreements Database (WAD) collates information on pattern bargaining where groups of agreements are identical and this section will analyse the prevalence of such patterns by industry and/or by union. Pattern bargaining in agreement-making is also indicated by the pursuit of common expiry dates for multiple agreements within particular industries.  The adoption of common expiry dates allows co-ordination of protected industrial action in the negotiation of subsequent agreements.  

The following analysis is based on agreements certified from January 1 1998 to December 31 1999 or on agreements which were current at the end of December 1999. WAD data on identical pattern agreements is most reliable from the beginning of 1998 when this information began to be collated. 

Coding Methodology 

All federal certified agreements are coded for the WAD.  In industries such as construction and manufacturing some agreements are readily identifiable as ‘identical’ in the provisions they provide. Where a sequence of identical agreements is apparent a ‘pattern’ is formally identified and given an identifying code. A pattern may be composed of anywhere from a few to several hundred agreements.

It should be noted, however, that the unit of analysis for identical patterns is individual agreements and not particular enterprises; hence individual employers or organisations may have a number of identical agreements aimed at covering employees at different workplaces which form part, or all, of a ‘pattern’. Within the construction industry a ‘pattern’ may also be linked to a particular site or project where each subcontracting enterprise has an identical agreement covering their employees.

Identical agreements

The WAD has collated data on agreements which appear to have identical wage and conditions provisions.  Within the reporting period, January 1998-December 1999, 33 distinct patterns covering 3 453 agreements with an estimated coverage of over 47 000 employees were identified. These agreements constitute 26 per cent of all agreements certified in the period and approximately 3 per cent of the employees covered by these agreements. Pattern agreements which are identical are typically concentrated in particular industries. For example, pattern agreements in the construction industry (as shown in table 3.1 below) constitute 84 per cent of all the pattern agreements identified and cover 57 per cent of all employees in pattern agreements. 

Table 3.1 shows the full extent to which pattern arrangements have penetrated the construction industry where 2 890 agreements covering 26 779 employees are identified as pattern agreements certified in the reporting period. Twenty-five separate patterns are represented by this group, the most significant being a Victorian Construction pattern which has over 1 700 workplaces (covering more than 14 000 employees) signed up to identical agreements. Of all the agreements certified in the reporting period within the construction industry, 61 per cent are in identified patterns covering 43 per cent of construction industry employees. 

Within the manufacturing industry, 185 agreements covering 7 907 employees are identified as pattern agreements. However, these agreements represent less than 7 per cent of all manufacturing agreements certified in the reporting period and cover approximately 3 per cent of manufacturing employees. 

It should also be noted that a ‘pattern’ may in some instances cover enterprises in different industries particularly where the pattern is designed to cover all employees on a particular worksite or project. For example, some of the 92 pattern agreements representing the electricity, gas and water supply industry in table 3.1 belong to patterns for construction sites or projects where electrical subcontracting is required.  

Other patterns are designed to cover all employees within a particular trade and/or state. Within construction, for instance, the types of work covered by different patterns include; steelfixing; scaffolding; crane operations; plumbing; and demolition.  Other patterns are based on the State in which the enterprise operates and so with only minor differences there may be one pattern for NSW on-site construction workers and another for Victorian on-site construction workers. 

Table 3.1 Industry distribution of identified pattern agreements, 1998-1999.

Industry
Number of agreements
Number of identified patterns

Number of employees covered


Mining                                            
11
5
700

Manufacturing                                     
185
12
7907

Electricity, Gas and Water Supply                 
92
10
888

Construction                                      
2890
25
26779

Wholesale Trade                                   
3
2
54

Retail Trade                                      
37
4
768

Transport and Storage                             
85
4
2666

Communication Services                            
4
1
25

Property and Business Services                    
13
6
529

Government Administration and Defence             
4
3
449

Health and Community Services                     
85
4
3193

Cultural and Recreational Services                
30
3
2647

Personal and Other Services                       
13
5
463

Totals
3453

47070

Source: DEWRSB, Workplace Agreements Database. 

Table 3.2 identifies the CFMEU as the main union involved in negotiating pattern agreements, with involvement in 64 per cent of all agreements identified as pattern agreements certified in the reporting period. Other unions significant in pattern bargaining, as identified in table 3.2, include the CEPU, AFMEPKIU and the AWU.

Table 3.2 Distribution of pattern agreements by union, 1998-1999.

Union
Number of agreements

Proportion of all pattern agreements

%

AMWU/AFMEPKIU  
345
10

ASU       
47
1

AWU       
190
6

CEPU      
803
23

CFMEU     
2194
64

HSUA      
40
1

TWU
79
2

MEAA      
30
1

Source: DEWRSB, Workplace Agreements Database.

Common expiry dates

Another strategy associated with pattern bargaining is the adoption of common expiry dates.  This allows co-ordination of protected industrial action in the negotiation of subsequent agreements under the current legislation and is a feature of Campaign 2000 in the Victorian manufacturing industry.  A significant number of Victorian companies have signed agreements that expire on 30 June 2000. Chart 3.5 plots the expiry dates, by month, of all agreements certified throughout the reporting period. 

Common expiry dates are clearly evident and major pattern bargaining campaigns can be tracked. The AMWU ‘Campaign 2000’ is clearly demonstrated by the peaks in expiring agreements, and employees covered, in June 2000 and June 2001. Other common expiry dates evident in chart 3.5 include June 1999 where almost 300 agreements for enterprises in the health and community services industry expired.  These agreements are linked to the HSUA and primarily cover nurses employed in Victoria. It appears that the enterprises, with the HSUA, have now begun entering into new agreements, again with a common expiry date, this time at the end of June 2002 (as at March 2000, 47 such agreements have been certified, all replacing agreements which expired in June 1999). Just over 500 agreements from the construction industry, linked to the CFMEU, both in Victoria and NSW, expired in September 1999 and a further 1 800 from Victoria expired in November 1999 (including the identical pattern agreement identified above). In January 2000, over 400 agreements from the construction industry and linked to the CEPU expired and a further 200 expire in July 2000. Also expiring in July 2000 are over 300 agreements from the manufacturing industry . 

Chart 3.5 Expiry dates of agreements certified in 1998 and 1999
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Appendix 3.2

Position of key employers and their representatives (based on their September 1999 submissions to the WROLA (MJBP) Inquiry)

In their submissions to the Senate Employment, Workplace Relations, Small Business and Education Legislation Committee inquiry into the Workplace Relations Legislation Amendment (More Jobs Better Pay) Bill 1999 many employer representative groups expressed support for measures to address the issue of pattern bargaining.

The Australian Mines and Metals Association (AMMA) strongly supported measures to address the threat posed by industry wide campaigns (such as the AMWU’s June 2000 campaign in Victoria) and put the view that such campaigns have no regard to the efficiency and performance of individual businesses and threaten the competitive position and viability of those businesses that do not have the resources to withstand industry campaigns. AMMA submitted that providing for cooling off periods and termination of a bargaining period in the case of pattern bargaining would address the issue of damaging and intractable disputes. While AMMA remained committed to the view that the capacity for registering project agreements should be retained in the resource sector, it did not believe that a pursuit of pattern bargaining was appropriate in the resource or in other industry sectors.  

The Business Council of Australia (BCA) was strongly supportive of initiatives restricting industrial action in support of pattern bargaining, putting the view that the WR Act did not effectively discourage unions from attempting to achieve uniform settlements across industries.  

Australian Industry Group (AIG) and the Engineering Employer's Association of South Australia (EEASA) submitted that pattern bargaining would be best dealt with in provisions relating to termination of bargaining periods and protected industrial action but believed that project agreements did not constitute pattern bargaining.  AIG supported the implementation of cooling off periods during extended protected industrial action.

Australian Chamber of Commerce and Industry (ACCI) contended that pattern bargaining continues to be a serious problem and exampled the Victorian electrical contracting industry.  ACCI claimed that the essential problem with pattern bargaining is that there is a commonality of outcomes resulting from a refusal of the union involved to actually bargain with the employer to meet the circumstances of the particular workplace or workplaces.  ACCI also supported provisions for cooling off periods.

4.
Limiting Protected Industrial Action to Persons Directly Affected by the Proposed Certified Agreement

Background

As part of the compliance framework currently established under the WR Act, Section 170ML specifies when industrial action or a lockout is to be regarded as protected action, that is, free from certain civil liability (refer section 170MT).  These provisions substantially re-enact section 170PG from the previous legislation.

86. Section 170MM currently titled “Industrial action must not involve secondary boycott” provides that engaging in industrial action is not protected action if it is engaged in in concert with, or organised by, one or more persons or organisations who are not protected persons.

87. Both section 170ML and section 170MM are part of the overall WR Act legislative framework intended to enable protected industrial action or lockouts to occur in a bargaining period for a single business agreement.  Other conditions must also be met, including that such action has been preceded by a genuine attempt to reach agreement, as well as provisions of notice about the proposed industrial action.  

88. These two particular provisions address a technical problem identified in the drafting of the current Act.  They are intended to clarify when industrial action should gain its “protected status” and in practice have been found to lead to some ambiguity, in particular in relation to the scope of persons entitled to take protected industrial action in support of a proposed agreement.

Operation of section 170ML

89. There have been instances where unions have sought to involve all their members who are employed by an employer negotiating an agreement in taking protected action irrespective of whether the employee would be subject to the proposed agreement.  There has also been some ambiguity about the status of “sympathy” action, leading to confusion about the type of remedies which can be used under the WR Act to preclude this type of action.

90. Under current section 170ML provisions, any member of a union that is negotiating an agreement, who is an employee of the employer that is negotiating the agreement can take protected action, not just those employees who would be subject to the proposed agreement.  This reflects a loophole in the current legislation whereby access to protected action is not explicitly limited to those members of a union who will be directly affected by the proposed agreement.  This loophole can be particularly damaging in the case of businesses with more than one worksite or with different operational or organisational units.

91. The Government considers that section 170ML requires clarification to ensure it is made clear that “protected action” status only applies where action is taken by persons who will be covered by the agreement.  This would make the provisions consistent with the position of employers who can take protected lockout action only in respect of employers who would be covered by the proposed agreement.  It would also ensure greater consistency with the underlying object of the Act to ensure “primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and the employees at the workplace or enterprise level.”

Operation of section 170MM

92. The current section 170MM provisions intended to prevent action in concert (or “sympathy”) have not proved to be fully effective.  Issues of interpretation have arisen because the title of existing section 170MM which reads “Industrial Action Must Not Involve Secondary Boycott” is misleading and has precluded more widespread use of these provisions (other than in secondary boycott cases).  Further, there is a lack of specificity about the persons entitled to take protected industrial action under those provisions.  The decision of the Full Court of the Supreme Court of Victoria in National Workforce Pty Ltd v Australian Manufacturing Workers’ Union (1997) 42 AILR demonstrates the need for the operation of section 170MM to be clarified.  The judges commenting on a previous decision (1997) (42 AILR) which was appealed stated:

It was accepted by both sides that the words of s.170MM are adequate and sufficient to embrace the conduct of the AMWU which was at issue on this interlocutory application. Nor was it submitted that the judge thought otherwise. The error, it was said by the appellants, lay in his Honour's conclusion that s.170MM was mainly directed at secondary boycotts; that on that account the conduct of the AMWU, though falling within the words of the section, was "of a different quality from that at which the Act is directed"; and that that was "a significant matter to be taken into account" in the exercise of his discretion to grant or withhold the injunctions.

…

The step taken by his Honour in distinguishing the respondent's conduct from a secondary boycott was not error; the only question was as to the relevance of that distinction once s.170MM applied - and at the end of the day we are not persuaded that his Honour necessarily erred in taking that distinction into account in deciding whether to grant or refuse the injunctions being sought. In saying that we mean no more than that it was an admissible consideration, though perhaps minor; for it must not be forgotten that the action brought by the plaintiffs was not for breach of the Workplace Relations Act but for a tort to which the Act was raised as a defence. None the less, the area for discretion is very wide when interlocutory relief is sought and we cannot say that his Honour was wrong to have regard to the distinction which he drew.

93. The ambiguity surrounding section 170MM is also clear from several decisions of the Australian Industrial Relations Commission.  For example, in the matter of Her Majesty the Queen in the Right of the State of South Australia in relation to the Department of Education Training and Employment v Australian Education Union (Unreported C No. 50134 of 1999, 29 March 1999), the presiding commissioner stated:

I have carefully considered this issue in the context of the evidence before the Commission and the authorities touching upon the matter. I note that there appears to be some tension in the authorities as to whether the operation of section 170MM should be limited to secondary boycotts as the title suggests, or considered strictly in its own terms and applied more broadly. There is some support for the narrow approach in the relevant explanatory memorandum (Workplace Relations and Other Legislation Amendment Bill - Senate Hansard). I note however that the Court in National Workforce accepted that the reference to Secondary Boycotts in the title was relevant as an admissible factor going to discretion rather than such as to limit its operation. In that sense section 170MM was "mainly aimed at secondary boycotts". However for reasons which will become clear, I do not need to attempt to resolve this matter.

94. Section 170MM is not intended to be limited to secondary boycotts and is meant to apply in any situation where persons engage in industrial action in concert with persons or organisations that are not protected.  As with section 170ML, it is also intended to make clear that the status of protected action only arises where that action is being taken by persons who will be affected by the proposed agreement.  

95. The section 170MM provisions require clarification to ensure protected action is available only to those to whom the proposed agreement will apply, as well as to ensure protected action must not be organised in concert with any person or organisation of employees that is not also protected in respect of the specific industrial action being taken.

96. If section 170MM and paragraph 170ML (2)(b) are not amended, forms of sympathy action may continue to be beyond the reach of the compliance arrangements of the WR Act; and businesses which may be significantly affected by illegitimate action will be prevented from seeking redress because they are not ‘directly affected’.  In addition, the uncertainty that has arisen over the operation of the Act will continue as well as contribute to ongoing greater administrative and legal costs for all stakeholders (including employers, employees, unions and the community through the arbitral and court systems).

Policy Rationale

97. Ensuring that protected action can only be taken by those to be covered by a proposed certified agreement is consistent with the overall focus of WR Act in placing responsibility for determining workplace arrangements with the employees/employer directly involved.  This aim is to be further promoted by preventing “sympathy action” by employees who will not be affected by the proposed certified agreement.  Amendments to these two provisions are consistent with the other elements of the proposed legislative package which will better distinguish between what constitutes protected action, and what constitutes unprotected action.

98. The proposed changes in relation to section 170ML and section 170MM are designed to:

· encourage employers and employees to deal with industrial disputes at the enterprise level (including the use of alternative dispute resolution options);

· maintain the principle that all Australians, including union bosses and union officials, are equal before the law and should not have special rights to inflict economic damage on persons or businesses;

· ensure primary and secondary boycotts by unions will continue to be unlawful under the Trade Practices Act 1974; and

· improve the compliance framework of the system by more clearly distinguishing in legislation the rights and responsibilities of employers and employees, and reinforcing the distinction between protected and other, illegitimate industrial action.

99. To the extent that the existing provisions enable action which is not protected action to be taken without affected parties having recourse to timely remedies, the Government considers that the schema for the regulation of industrial action under the WR Act is undermined and the principal object of the Act frustrated.

Provisions of the Workplace Relations Amendment Bill 2000

100. To address the shortcomings of sections 170ML and 170MM outlined above, two amendments are proposed.  Paragraph 170ML(2)(b) will be amended specifically to ensure only those employees “….whose employment will be subject to the proposed agreement” are able to take protected action. 

101. The new title will indicate clearly the purpose of section 170MM is not to be limited to secondary boycotts.

102. Section 170MM will be repealed and replaced with a new provision entitled “Industrial Action must not involve persons who are not protected for that industrial action” in order to make clear that industrial action will lose its protected status if it is organised, or engaged in, in concert with any person or organisation of employees that is not protected in respect of the specific industrial action being taken.

103. The provisions of existing section 170MM are proposed to be reintroduced, but in a way that more clearly links protection for industrial action to a particular proposed agreement and the particular employees whose employment will be subject to the proposed agreement.

104. For new subsections (1) and (2), the proposed legislation makes it clear that industrial action will not be protected if it is organised or engaged in in concert with any person or organisation of employees that is not protected in respect of the specific industrial action being taken in pursuit of a specific agreement.

105. New subsection (3) defines ‘protected person’ for industrial action in relation to a proposed agreement to mean an organisation of employees that is a negotiating party, a member of the organisation whose employment will be subject to the agreement, an officer or employee of the organisation; or, an employee who is a negotiating party.

5. Anti–Suit Injunctions 

Background

Currently, the WR Act contemplates an employer being able to bring common law tort action in state Supreme Courts or Territory Courts where the Commission has issued a certificate pursuant to subsection 166A(6) of the WR Act. If one of three circumstances is satisfied then the Commission must issue a certificate:

(i) the Commission is exercising conciliation powers and it forms the opinion that it will not be able to stop the industrial action promptly;

(ii) it would cause substantial injustice to the person who is prevented from  bringing  the tort action while the Commission is exercising conciliation powers;

(iii) the Commission has not stopped the conduct within 72 hours.

106. The WR Act contemplates that a person affected by industrial action may bring common law proceedings in tort to obtain redress for damage caused by industrial action.  However, a number of recent proceedings brought by unions in the Federal Court of Australia (see below) that have added an additional layer of litigation disturbing the balance between the dispute settlement role of the Commission and the common law rights of the parties in relation to damage caused by industrial action. The anti-suit litigation has led to an immediate swathe of legal argument and inter-court litigation, and an emphasis on overly technical issues and to has some extent ignored the substantive question of whether or not the action was protected and the issues at the heart of the dispute.

Recent Legal Cases

AWU v Yallourn Energy Pty Ltd (2000) FCA 65 – Decision of Merkel J 8/2/00

107. Merkel J heard an application by the AWU to grant an interlocutory injunction to restrain Yallourn Energy from taking action in tort against the AWU. Yallourn Energy had earlier applied and been granted a section 166A certificate under the WR Act.

108. Merkel J found on an interlocutory basis that Yallourn Energy had threatened to bring an action in tort in respect of what he found, on a prima facie basis, to be protected action. He was therefore satisfied that there was a serious issue to be tried that Yallourn Energy had altered the position of employees to their prejudice contrary to section 170MU of the WR Act. Section 170MU prohibits an employer from threatening to alter or altering “the position of an employee to the employer’s prejudice” wholly or partly because the employee is proposing to engage or engaging in protected action.

109. Merkel J also found that he was satisfied that there was a serious issue to be tried under section 170NC of the Act also based on Yallourn’s threatened legal proceedings. Section 170NC prohibits the coercion of persons to make, vary or terminate agreements. The unions alleged that the intent of the company in threatening tort action was to coerce the employees to accept the terms of the certified agreement proposed by the company. 

110. Merkel J did not need to issue an injunction because of an undertaking by Yallourn Energy that it would only bring action in the Federal Court.

CFMEU v Multiplex Constructions Pty Ltd  & Ors (2000) FCA 101

111. This matter involved an application by the CFMEU for an interlocutory injunction restraining the employer respondents from taking further steps in common law proceedings in the Supreme Court of Victoria. It also sought to restrain the respondents from taking any further proceedings which related to industrial action taken by members of the CFMEU which the CFMEU contended was “protected action” within the meaning of section 170ML of the WR Act. There was an allegation that there was also a breach of section 170NC of the WR act in the taking of tort action in the Supreme Court of Victoria. 

112. Marshall J granted an anti-suit injunction preventing the employers from taking further steps in the then extant proceedings in the Supreme Court of Victoria. In relation to anti-suit injunctions Marshall J explicitly adopted the view of Merkel J in AWU v Yallourn Energy (dealt with above) that the Federal Court has jurisdiction to grant anti-suit injunctions.

CFMEU  v Mirvac Constructions and Others (2000) FCA 341

113. In this matter Ryan J of the Federal Court found on an interlocutory basis that there was a serious question to be tried in relation to whether proceedings brought by the employer in the Supreme Court of Victoria were in respect of action that was protected action pursuant to section 170MT of the WR Act.  Ryan J also found that there was a serious question to be tried in relation to whether bringing proceedings in the Supreme Court may have amounted to a breach of section 170NC of the WR Act (section 170NC prohibits coercion in relation to the making of agreements).

114. Ryan J did not need to issue an anti-suit injunction because of an undertaking by the employer not to take further steps in the tort proceedings in the Supreme Court of Victoria. In a related proceeding involving the same parties North J stayed orders made by Beach J of the Supreme Court of Victoria that the union take no action that would amount to employees being in breach of their contracts of employment.

CFMEU V Master Builders Association of Victoria (No.1) (2000) FCA 168

115. In this matter Goldberg J of the Federal Court of Australia considered an application by the CFMEU for anti-suit injunctions against six construction companies and an interlocutory injunction restraining them and MBAV from procuring and imposing bans on working overtime. Goldberg J agreed with Merkel J’s analysis in AWU v Yallourn Energy (dealt with above) but distinguished the case before him on the facts. Goldberg J agreed with the employer’s submission that the application was premature given that all they had done was apply for a certificate under section 166A of the WR Act.

Policy Rationale

116. The intention of the proposed amendments is to restore the balance brought about by the WR Act that preserved the right of an employer to exercise common law rights where industrial action remains unresolved after conciliation processes undertaken by the Commission.  Anti–suit litigation introduces an additional layer of litigation which is inconsistent with the balance struck by the WR Act.  The Federal Court’s jurisdiction in such matters and who may apply for a determination on such matters will also be clarified.

Provisions of the Workplace Relations Amendment Bill 2000

117. Proposed subsection 170MTA(1) would expressly confer jurisdiction on the Federal Court to determine whether industrial action is protected, and if so, whether the industrial action is or is not covered by the immunity provisions set out in subsections 170MT(1) and (2).  The Federal Court already has such jurisdiction; proposed subsection (1) would clarify who may apply for such a determination.

118. Proposed subsection 170MTA(2) would prohibit the Federal Court from issuing anti-suit injunctions in respect of proceedings being brought or pursued in respect of industrial action under section 127 (orders by AIRC to stop or prevent industrial action), any of sections 170MW to 170MWB (powers of AIRC to order termination, suspension or cooling-off of bargaining periods) and any law whether written or unwritten, in force in a State or Territory – the latter including common law tort actions in state Supreme Courts.

119. Proposed subsection (3) is a technical provision that would ensure that the conferral of express powers on the Federal court does not impact on its other powers.

120. Proposed subsection (4) would provide that the Federal Court’s jurisdiction to determine whether or not industrial action is protected is not exclusive.

6. Power to Order Cooling-Off Periods

Background

The WR Act provides for a limited right to engage in industrial action or to lock out employees in the negotiation of single-business certified agreements.  For industrial action or a lockout to be regarded as protected action (that is, immune from certain civil liability) it must take place during a bargaining period, which is initiated by a party giving written notice to each other party and to the Commission about the party’s intention to reach an agreement.  Industrial action or a lockout must also meet other conditions to be protected, including that it has been preceded by a genuine attempt to reach agreement, and notice must be given to the relevant party about the proposed industrial action.

121. The Commission can suspend or terminate a bargaining period (and thus suspend the protected status of industrial action) on a number of grounds including: that genuine bargaining is not occurring, that a party taking industrial action is not complying with Commission directions or recommendations, that industrial action is threatening to endanger the life, personal safety, health or welfare of the population or a part of it, or to cause significant damage to the Australian economy or an important part of it, or, for parties who have customarily been covered by paid rates awards, there is no reasonable prospect of their reaching an agreement.

122. It appears that in practice some members of the Commission have used the existing section 170MW provisions in a small number of cases as the basis for granting an informal ‘cooling off period’ to provide a circuit breaker during the bargaining process.  In the Gordonstone Coal Case, the Commission effectively ordered (under the provisions of subsection 170MW(10)) a suspension of the bargaining period for 6 weeks, to provide an opportunity for the parties to address their differences.  (The Commission noted that “the union sought to clothe itself in protected industrial action” despite paying “scant or no attention to formalising negotiations and actually getting involved in negotiations”(Case No 40473/97)).

123. In another case involving the TWU and Carpentaria Pty Ltd, the Commission ordered a suspension of the bargaining period, on application by the employer, in order to allow the parties to genuinely confer and reach agreement.  The parties were also directed to report back on a fortnightly basis to the Commission (Dec 1084/97, P4890). 

124. In the Greyhound Pioneer Case (Dec 544/97, Print P1237), the Commission on its own motion directed the parties to confer as well as ordering the cancellation of planned industrial action.  The bargaining period was suspended for 7 days.
  In ordering the suspension, the Commission found that planned industrial action “threatens the viability of the Company, and therefore threatens the welfare of part of the population, specifically the employees, shareholders and creditors.”  

125. Overall data for the use of section 170MW provisions show that in the period 1 January 1998 to 30 June 1999, 141 applications by negotiating parties were made to suspend or terminate the bargaining period under section 170MW. They were dealt with by the Commission as follows:

· 20 applications were granted (3 union and 17 employer);

· 11 applications were refused (1 union and 11 employer);

· 66 applications were withdrawn, settled or adjourned; and

· 42 matters were still outstanding.

126. A range of employer groups have advocated the need for a “cooling off” or dispute free bargaining periods, to assist with ensuring better outcomes from the bargaining process.  In submissions to the Government on future directions for workplace reform, the BCA, AIG and ACCI have all supported the concept of the introduction a “cooling off period”.  

127. The AIG in particular have argued that under the current legislative provisions, “while access to protected action is facilitated, relief from it in the absence of a settlement of the claims between the parties is very difficult and can only be achieved on very narrow grounds under the Act.”
  The AIG advocate the use of cooling off periods and recommend they would be particularly useful in cases where industrial action is threatening the viability of the business directly concerned and/or where industrial action has been protracted and costly.  They would also assist with creating a better environment for settling enterprise bargaining negotiations.

Policy Rationale

128. The Bill is directed at giving formal recognition to cooling off periods.  They can play a valuable role in the negotiation process and would allow the parties, in the specified circumstances, further time to negotiate without the pressure of continued industrial action.  Cooling off periods would also enable the parties time to investigate and consider the use of alternative means for resolving a stalemate situation, for example with the assistance of voluntary conciliation.

129. Amendments to provide a formal “cooling off” period are consistent with the Government’s broad objective of providing legislative arrangements which encourage and assist parties to negotiate at the enterprise level without recourse to industrial action and to settle their disputes without arbitral intervention.  They build on and complement the bargaining framework already put in place under the WR Act.
130. The provision of an explicit cooling off period will provide a further support mechanism to assist parties to make agreements at individual workplaces, and will give legislative encouragement to a practice which has already been employed by the Commission in some cases to support agreement making in this way.  It is aimed to encourage the parties to better focus on the issues that need to be resolved in order to finalise the agreement (in the absence of further protected industrial action occurring).
Provisions of the Workplace Relations Amendment Bill 2000

131. A new section 170MWA is to be inserted, which will enable the Commission to suspend the bargaining period to allow for cooling-off.  Under the proposed amendments the Commission would be required to suspend a bargaining period for a specified period, on request of one of the negotiating parties, if satisfied that the suspension would assist parties to resolve their differences, and provided that the suspension would not be contrary to the public interest.  The Commission will have the discretion to determine on application if a cooling off period is appropriate, as well as the length of time for which it should apply.

132. Any industrial action taken in relation to a proposed agreement while the bargaining period is suspended would not be protected action.  All parties would however have an opportunity to be heard before the Commission is able to proceed to order a “cooling off” period.

133. As indicated above, the period of such a suspension will be determined by the Commission and may be extended on application by one of the negotiating parties, provided that the Commission still considers such an extension would be of benefit in assisting the negotiating parties to resolve the matters at issue, and that it would not be contrary to the public interest to do so.

7. Conclusion

The Bill reinforces the statutory intent of the Workplace Relations Act, in particular

· its emphasis on, and provision for, genuine enterprise bargaining underpinned by an (arbitrated) safety net; and 

· its compliance regime which provides scope for protected action in support of such enterprise bargaining and remedies for handling other action.

134. The measures would provide greater clarity about whether industrial action meets the requirements for it to be protected or not and strengthen the remedies available in the latter case. They address particular issues which have arisen in the operation of the Act and threaten to impede the full achievement of its objectives.
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� Such Government/employer/union agreement on the move to enterprise agreement-making was for example, noted by the AIRC in its April 1991 National Wage Case decision (Print J7400, p. 24) and reflected in the Statement of agreement at Appendix D of that Decision.





� OECD 1991-1992 Economic Survey p.86.


� National Wage Case April 1991 Print number J7400.  


� National Wage Case October 1991 Print number K0300.


� October 1993 (Print  K9700), pp13-14


� The initiatives contained in the new legislation had already been foreshadowed by the then Prime Minister, the Hon. Paul Keating in early 1993.  See Speech to the Institute of Directors, Melbourne, 21st April 1993.  See also Prime Minister Paul Keating, Speech to The International Industrial Relations Association Sydney, 31st August 1992, “A New Charter for Industrial Relations in Australia.” This policy goal and the importance of the break with centralised arrangements was reiterated by the then Minister for Industrial Relations, the Hon. Laurie Brereton MP, in the second reading speech for the Industrial Relations Reform Bill 1993.


� Print L7029


� There are indications of accelerating labour productivity in the period following the introduction of the WR Act.  Trend labour productivity grew at an average annual rate of 2.9 per cent over the period from the March quarter 1996 to the December quarter 1999,


� Dean Parham, The New Economy? A look at Australia’s Productivity Performance, Productivity Commission Research Paper, June 1999


� Mark Wooden, The Transformation of Australian Industrial Relations (Sydney, 2000), p. 153.


� See Table 3.3, Joint Governments’ Submission to 1999-2000 Safety Net Review – Wages, p 3-9.


� Recommendations, directions and determinations made by the Commission are classed by the Australian Industrial Registry as “miscellaneous orders”.


� Print S4579 (29 March 2000).


� Print Q9806 (14 December 1998).


� Print S0283 (7 June 1997).


� Print R5728 (9 June 1999).


� Note, these figures are based on calendar days rather than working days. 


� Print S0987, (17 November 1999).


� House of Representatives Hansard, 1st session of the 38th Parliament, Vol H. of R. 206, 23 May 1996, page 1303.


� Print P2071.


� Submission by Ai Group and EEASA to Senate Inquiry into Workplace Relations legislation, September 1999, p41.


� 1913 is the earliest recorded data available.


� A significant proportion of the industrial action taken during 1996, particularly during the May–August period, was political protest action directed against the introduction of the WR Act.


� ABS dispute statistics relate to disputes involving stoppages of work of ten working days or more at the establishments where the stoppages occurred. Ten working days is equivalent to the amount of ordinary time worked by ten people in one day, regardless of the length of the stoppage, for example, 3,000 workers on strike for 2 hours would be counted as 750 working days lost (assuming they work an 8 hour day).


� From unpublished ABS data.


� Workplace Relations Act 1996, section 3(a)


� A Morehead, M Steele, M Alexander, K Stephen and L Duffin, Changes at Work, (Melbourne: Longman, 1997), p.180.


� A single pattern may cover more than one industry and the total number of identified patterns within the reporting period is 33.


� As a number of pattern agreements are greenfields (section 170LL) agreements, where employee numbers are not known, estimates have been used based on average industry employee coverage.


� Agreements are often linked to more than one union, proportions are based on the total number of pattern agreements, 3 453.


� A second suspension was subsequently ordered by the Commission later during the same bargaining period (1362/97, Print P6598).


� Submission by AIG to the Minister for Workplace Relations and Small Business on The Workplace Relations Act 1996, Some Proposals for Change, p15.





