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The Senate Inquiry Process Should be Extended.

On 11th May 2000 the Minister for Workplace Relations, Employment and Small Business, tabled the Workplace Relations Amendment Bill 2000 (hereinafter referred to as "the Bill"). The contents of the Bill seek to resurrect a significant part of the “2nd Wave” Bill rejected by the Senate last year. In addition, the Bill seeks to introduce new measures that go beyond the “2nd Wave” involving restrictions upon workers seeking to engage in collective bargaining. 


Given the enormous implications of the legislation for workers, the fact that the Senate has only allowed 14 calendar days for interested parties to file submissions defies any reasonable notion of procedural fairness. This timetable clearly disadvantages parties that may wish to put considered arguments before the Senate. In fact, the unreasonable time frame allocated suggests that the Senate Inquiry process is no more than a rubber stamp for a preconceived political outcome.


We wish to record our strong objection to the timetable put in place for this Senate Inquiry. Legislation of this kind, which significantly erodes the industrial rights of Australian citizens, warrants proper consideration and debate.

1. 
The Bill is Biased in Favour of Employers and is Bad Law.

1.1 The Workplace Relations Amendment Bill 2000 has two distinguishing features. Firstly, it expressly diminishes the range of industrial action that can be considered “legitimate” under the Act. Largely, the action that is proscribed is action undertaken in the context of enterprise bargaining. Given that bargaining is now the centrepiece of our industrial system, the limitation is a critical one. Secondly, the Bill limits the discretion that is ordinarily vested in industrial tribunals in determining matters that come before them. Where discretion remains, the tribunal must pay particular regard to the views of employers.

1.2 When reduced to its essence, the Government’s proposed legislation on “pattern bargaining” is founded on a desire to irrevocably shift bargaining power in the workplace to employers. The Bill is bad law because it is inherently skewed against the interests of workers. Parliamentary representatives concerned with preserving any semblance of balance in the rights and obligations in the workplace between employers and employees should reject the Bill in its entirety.

1.3 The main subject of the Bill is multi-employer or “pattern” bargaining. Without adequate explanation to the Australian community, pattern bargaining is declared to be an industrial malady requiring urgent legislative prohibition. The reasons why such drastic action is seen as necessary is buried beneath the Government’s high-sounding rhetoric extolling  “genuine enterprise bargaining” and the need to retain “competitive” enterprises.

1.4 The assumption underlying the Bill is that it is in the public interest that the horizon of Australian workers be always limited to the circumstances existing at their individual workplace. For this reason the Act will prevent workers from determining and pursuing industrial claims unless they relate to that enterprise exclusively. The only means people will have to have a say in what happens in their working lives is through participation in negotiations within the four walls of an enterprise. They will listen to the discussion about what is happening in the global economy safe in the knowledge that they cannot lawfully combine with others in their industry to influence the shape of that economy or to determine how it’s spoils might be distributed. 

1.5 It is our contention that the real reason pattern or multi-employer bargaining is being targeted is because it is an effective response by workers to a decentralised wages system. The great “sin” of pattern bargaining is that in the Australian context it has led to increases in real wages for tens of thousands of workers.

1.6 In addition to its unfair impact upon workers, another compelling reason for the rejection of the Bill is that it breaches the International Labour Organisation Conventions on the Right to Collectively Bargain. These Conventions specifically prohibit signatory nations from restricting the ability of industrial parties to engage in multi-employer bargaining. The present Act has already been found to breach such Conventions. The legislature should be seeking to remedy that situation, not compounding the problem.




2.
Where is the Sin in Pattern Bargaining?

2.1
There is nothing novel or sinister about pattern bargaining. In fact, some form of pattern bargaining has existed as long as workers have sought to organise into trade unions, and probably even before. Internationally, pattern bargaining (in a variety of guises) is the dominant form of collective bargaining in all OECD nations, including the USA. 

2.2
The desire of unions to pursue common or uniform claims in an industry or occupation derives from a number of fundamental motives. Foremost amongst these is the collectivist culture of unionism itself.  At its core, unionism constitutes a rejection by workers of a radical individualist ethos. The act of joining a trade union is an affirmation of the basic notion that an individual worker is in an unequal bargaining position with his or her employer and that they have interests in common with other workers. 

2.3
Flowing from this basic fact are feelings of group identity and solidarity which in turn, gives rise to the concept of comparative wage justice
. Comparative wage justice is simply, the idea that similarly skilled workers doing similar work, should receive similar wages. It is a basic and enduring idea in the Australian workplace. It is reflected in the structure of the award system. It is embodied in formal, union initiated bargaining, as well as in a multitude of informal arrangements in the work place.

2.4
By the same token, perceptions of an imbalance in pay or benefits for similarly skilled workers remains a major source of grievance in both unionised and non-unionised workplaces. The basic attraction of comparative wage justice – however described – is the reason that unions around the world tend to pursue similar outcomes for similar groups or classes of employees. Pattern bargaining in the Australian context, expressed generally as a set of similar claims made by unions on a number of employers in an industry, sector or occupation, needs to be understood within this paradigm.

2.5
Another important impetus for multi-employer bargaining actually derives from employers. That is, employers across industries have a vested interest in paying the “going rate” for an employee. The “going rate” will differ radically between industries and classes of employees depending on a range of factors. At one extreme, the legal minimum rate expressed by an award or legislation will equal the “going rate”; in other circumstances, a large premium above minimum rates will be dictated by market conditions.

2.6
The issue of the “going rate” is of particular concern to employers who operate in sectors that are labour intensive but with a low capital base (such as the construction industry). In such a context, the ability to obtain a competitive advantage through investment in technology and plant is very limited. Essentially, the only area in which costs can be significantly decreased is in the area of wages and overall remuneration. Therefore, the issue of being able to effectively compete comes down to a management choice of whether employee wage levels ought to become the principal determinant in who wins a contract. 

2.7
 It is entirely understandable that many employers (particularly when dealing with a skilled and/or unionised workforce) will opt to avoid the option of decreasing workers wages. There is accordingly, a receptive audience amongst many employers to the “level playing field” in relation to wages and conditions. In industries where something more than the legislative minimum will be dictated by market conditions, pattern bargaining is a reasonable and rational option for employers.

2.8
A further employer impetus towards pattern bargaining arises from the logistics involved in implementing “genuine” enterprise bargaining. That is, the idea that each enterprise should “tailor” its industrial relations arrangements to suit its own circumstances, simply does not make sense in a large number of Australian workplaces. The construction industry for example, is comprised of 95,000 enterprises that are overwhelmingly small, under-capitalised businesses employing less than 10 employees
. 

2.9
The idea that each enterprise should have its own specially formulated arrangements that are substantially different from their competitors is both financially unattractive as well as impractical in the construction industry. Construction sites are generally multi-employer workplaces. Multi-employer site agreements have served the purpose of providing a common basis for the performance of work on such projects for many years. When the arrangements for work are widely known and received, there is a clear tendency for less industrial discontent and disruption. This is one feature of these agreements that make them attractive for employers. A common union claim that permits site specific arrangements to be put in place would contravene the proposed legislation. There are also invariably common features of work among contractors in particular industry sectors that will tend toward the adoption of common working arrangements. 




3.
Australia is Alone in Seeking to Proscribe Pattern Bargaining.

3.1
There is no doubt that far from reflecting a global trend, the Commonwealth Government is out of step on the issue of pattern bargaining. In his observations arising from an international study tour, Bob Herbert from the MTIA (now the Australian Industry Group) observed:

           
In the US, “pattern bargaining” is an extension of comparative wage justice in Australia. Pattern bargaining is a process where unions win concessions in one plant and seek to extend them in contract negotiations in another plant.
 

3.2 
Herbert also observed that in Germany collective agreements were negotiated centrally between unions and employer associations. Once concluded and registered with the Labour Court, the agreements became legally binding.
  In effect, they become like our awards – with the difference that they are simply legally sanctioned pattern agreements that do not have any input from an independent third party. 

3.3
The prevalence of pattern bargaining throughout the developed world speaks of the wide appeal of the notion of comparative wage justice. Moreover, there appears to be a set of common legal standards amongst all developed nations that conform to the principles embodied in the ILO Conventions 87 and 98.
3.4
First, there is a wide acceptance of the right of unions to develop and pursue claims relating to working conditions and wages on behalf of members (and in some cases non-members as well). There is generally no qualification as to what a union may or may not claim, provided generally that the claims relate to industrial matters. 
3.5
Second, there are certain rules relating to the conduct of unions and employers in the course of making agreements that confer obligations and protection, particularly in relation to the right to strike. These laws generally confer a right to strike to workers in the course of obtaining a collective agreement.
3.6
Third, Governments do not generally dictate to the industrial parties the level at which a collective agreement shall be struck. Specifically, the industrial parties are free to conclude agreements that suit their circumstances, whether that be at the individual enterprise, occupational or industry wide level. The ILO’s Committee of Experts has twice criticised the current Act on this point in the last 18 months. In March this year, in it’s report on compliance with ILO Convention 98 (Right to Organise and Collective Bargaining), the Committee requested the Australian Government “to take steps to review and amend the Act to ensure that collective bargaining will not only be allowed, but encouraged, at the level determined by the bargaining parties”. 

3.7 It is clear that the Government’s aversion to pattern bargaining runs against the international norm. Until the recent election of the Labour-Alliance Government, only New Zealand contained a similar prohibition on multi-employer bargaining and was strongly criticised by an ILO Committee of Experts for its breach.
 

3.8 It is relevant in the current context to record some of the comments of the Australian Democrats on the issue of compliance with International Conventions. During the course of the public controversy surrounding the passage of the now partially resurrected “2nd Wave” legislation, Democrats leader Senator Lees stated:

If passed in full, the 1999 reform bill would significantly reduce the powers, standing and independence of the Commission. It would also reduce the ability of unions to protect the rights of their members.

I suspect Sir Richard Kirby would recoil in horror at the proposals in the bill, especially those aimed at stripping back the rights of unions to defend the members by taking industrial action. 

It should also be noted that the International Labour Organisation has criticised the 1996 law’s restriction on industrial action, arguing that they breach ILO conventions on collective bargaining. Labor’s 1993 legislation also breached ILO conventions.

3.9 Similarly, Senator Murray made the following comments in a supplementary report on the “2nd Wave” Bill:

Whether or not the Act has an object requiring compliance with international conventions, the High Court has clearly established in Brandy’s case that a ratified convention becomes part of our domestic law. If the Government wishes to enact a bill which falls short of its obligations as an exercise of its domestic sovereignty, it should first renounce the international convention. It should not pledge one thing in Geneva and implement the exact opposite in Canberra.

3.10
We expect that the Australian Democrats will hold true to the spirit of the statements quoted above. There can be no doubt that the Bill would greatly exacerbate the current non-compliance with international conventions contained in the existing Act. The only morally consistent course for Senators who uphold the authority of international instruments is to reject the current Bill in its entirety.




4.
The Commonwealth’s Double Standard.

4.1
As much as the Government would have the Australian public believe that its opposition to pattern bargaining is simply concerned with maintaining the “integrity” of the enterprise bargaining system, the reality is far different. Through its own Office of the Employment Advocate (OEA), the Government has clearly shown that its heart-felt opposition to pattern bargaining disappears when there is an advantage in pattern bargaining tactics from an employer perspective.

4.2
The OEA stated in evidence before the Senate Estimates Committee that there were ‘framework’ Australian Workplace Agreements (AWA’s) in use that “…tend to look fairly similar.”  Mr Hamberger further stated;  “We would see potentially the development of framework agreements that have a fairly high degree of consistency as potentially, if done well, a quite positive development”. Indeed, the OEA devotes considerable resources to developing AWA’s that can be applied uniformly to employers in an industry.

4.3 At a conference on workplace relations hosted by the Master Builders Association, Mr Hamberger insisted that identical or near identical AWA’s developed by the OEA to apply to a range of employers in an industry did not constitute pattern bargaining. In a particularly accomplished example of the art of semantics, Mr Hamberger insisted that the said AWA’s were merely “templates” and therefore not against the spirit of the WR Act! Perhaps unions should adopt a similar position in respect to the current Bill and argue that it has no effect because we are simply pursuing “template” agreements for our members.

4.5
We now turn to the specific provisions of the Bill.



5.
Amendments to s.127 - Orders to Stop or Prevent Industrial Action

5.1
The main effect of the proposed changes to s.127 is to remove the discretionary powers of the Commission to decide whether or not to make an order to stop or prevent industrial action where such industrial action is not protected. It is obvious that this change is a response to union successes in matters before the Commission involving action that is not protected. It seeks to overturn the findings of the Full Bench in Coal and Allied (Print P2071) that " The discretion under section 127(1) is manifestly at large."

5.2
In Coal and Allied the Full Bench recognised that a wide range of industrial action may fall outside the class of protected action e.g. any industrial action that was for a purpose extraneous to supporting claims made in respect of a proposed agreement or for economic or social campaigns. They further recognised that “the norms of the system reflected in the Act were not so specific that all unprotected industrial action must be taken to be of itself unjustifiable.” 

5.3
The proposed legislation however removes any such discretion. The changes to s.127(1) make it quite clear that the orders apply to any action "that is not, or would not be, protected action", and if the action is unprotected then the Commission "must" issue an order.

5.4
The proposed changes to s.127(3) go even further in restricting the way in which the Commission goes about its business and limiting the ability of unions and workers to conduct an effective industrial campaign. These changes require the Commission to hear and determine the matter within 48 hours of an application being made. If the Commission is unable to determine the application within that time frame it must issue an interim order to stop the industrial action or prevent it from occurring (unless the Commission is satisfied that it would be contrary to the public interest to do so).

5.5
The likely effect of this change is that it will lead to orders being made against unions for the industrial action to stop, even when the action being taken is protected! A perfect example of how this can occur can be found in the recent Victorian construction industry dispute.

5.6
The CFMEU sent out the required forms for initiating bargaining periods to the employers and the Commission in December 1999, and sent out the required forms giving authority to the members of the union to engage in industrial action in January 2000. When the Master Builders Association of Victoria (on behalf of various employers) made application to terminate the bargaining periods on 18th February 2000, the employers representative indicated that it had problems identifying which bargaining period case numbers (C No's) applied to which companies. This was despite the fact that  they had contacted the Victorian Registry of the Australian Industrial Relations Commission 9 days prior to the lodgement of the application seeking assistance to determine the bargaining period case numbers. 

5.7
If this situation had been a s.127 application under the proposed legislation, then the likely result would have been interim orders against the union. This is because the bargaining periods could not have been properly identified (which is a pre-requisite for determining whether or not the action is protected) within the 48 hour period.

5.8
The proposed changes to s.127 are nothing more than an attack on the rights of workers and their unions to take industrial action. The changes should be rejected because they will prevent the taking of industrial action and subvert the rights guaranteed by international convention and preserved by the Act. 

5.9
The objects of the Act in section 3 include "(k) assisting in giving effect to Australia's international obligations in relation to labour standards".  Those obligations include an effective right to strike based on International Labour Organisation (ILO) Conventions 87 and 98. Further the international practice recognising the right to strike is not consistent with the right being limited only to circumstances where it is a component of bargaining at the enterprise level. Industrial action in support of across industry claims, or in support of economic or social objectives is also consistent with rights recognised in ILO Freedom of Association proceedings. S.127 should not be used to restrain the exercise of such rights.

6.
Proposed New Section 170LGA - Meaning of Pattern Bargaining

6.1
This proposed new section is another attack on a union's ability to pursue benefits for its members. It is clearly intended to create an impossible hurdle for unions. The definition is so broad that it encompasses all possible combinations of actions by unions, thereby making a defence against an allegation of pattern bargaining unsustainable especially in industries characterised by large numbers of small businesses.

6.2
The effect of this new section appears to mean that any common claim served on more than one employer will be taken as pattern bargaining unless it cannot be pursued at the single business level or it involves national standards set by a Full Bench.

6.3 Under the current legislation if a party wishes to initiate a bargaining period then in accordance with s.170MI(2) they must give written notice to each other negotiating party and the Commission. S.170MJ sets out the particulars that must accompany the notice and includes at s.170MJ(c) "the matters that the initiating party proposes should be dealt with by the agreement".

6.4
The inclusion of the words "making a claim" in the proposed amendments suggest that if a union is initiating bargaining periods on a number of employers at the same time (i.e. where there is a common expiry date in relation to existing agreements), then each notice would have to contain different claims (i.e. matters that the initiating party proposes should be dealt with by the agreement) against each employer, with none of the claims in two or more notices being the same (unless they meet the exceptions identified above). 

6.5
The absurdity of this amendment is further emphasised when one considers that there are approximately 95,000 enterprises in the building and construction industry. To prohibit any commonality of claims by workers in these circumstances is simply unworkable. The process of bargaining would be strangled by these proposals. It is also entirely unrealistic to expect that workers employed by different employers on the same job site will not seek commonality or parity with their work mates. 
6.6
In regard to the issue of whether or not a claim can be pursued at the single business level, the proposed amendments restrict the Commission's limited discretionary power in dealing with this issue as the proposed s.170LGA(3) states:


To avoid doubt, the Commission cannot be satisfied, for the purposes of subsection (2), that entitlements sought by an organisation are of such a nature that they are not capable of being pursued at the single business level merely because the entitlements are being sought as common entitlements extending beyond a single business.
6.7
Clearly the wording of the sub-clause would effectively preclude the establishment of new industrial standards on a community wide basis. Issues such as industry superannuation or portable sick leave would never see the light of day. 
6.8
As for the exclusion dealing with national standards set by a Full Bench, the reality is that most unions would already have these conditions in their awards (which form the safety net for the no disadvantage test). This exclusion is therefore meaningless in most cases. 

6.9 One illuminating feature of this part of the Bill [s170LGA(4)] is that whilst there is a requirement on the Commission to have particular regard to the views of the employer, there is no requirement on the Commission to take into account the views of the employees! Also, the section does not apply to common claims or campaigns by more than one employer (i.e. it appears that the strategy adopted by the members of the Master Builders Association of Victoria to lock-out the industry's entire workforce would not be regarded as pattern bargaining).

6.10 The Bill deals with the so-called problem of pattern bargaining by prohibiting common claims. Whilst we submit that workers ought to be permitted to devise and pursue such claims, we point out that not all cases where the process is initiated by a common claim does it conclude with an identical outcome for all employers and employees involved in the process.

6.11
Apart from the practical effects of these amendments, there is a more significant issue at stake. That is the extent to which these amendments seek to interfere and put limitations on the democratic operation of unions. The claims to be pursed in enterprise negotiations are determined by mass meetings of members or delegates who demand that the union pursue common outcomes in enterprise agreements. 

6.11
These amendments seek to remove the democratic right of workers to determine the policy of their union and to act collectively. A corollary would be preventing politicians seeking a common outcome in legislation, requiring them instead to put forward individual proposals (none of which could be the same as put forward by another politician) otherwise it would be pattern legislating and therefore unlawful. The outcome would be that Parliament would not be able to operate. The proposed new section 170LGA should therefore be rejected.



7. Proposed New Section 170MTA - Jurisdiction of Court to Determine If Action is Protected Action

7.1 There has been much media hysteria surrounding recent anti-suit injunctions issued by the Federal Court and very little rational debate about the same issue. Anyone with any understanding of the nature of the jurisdiction being exercised by the court in these cases, is less inclined to offer the baseless view that these injunctions demonstrate a pro-union bias on the part of the Court or to suggest, as some have done, that allowing the present situation to continue will undermine law and order itself.

7.1
The amendment proposed seeks to insert a new section that effectively curtails the power of the Federal Court to issue anti suit injunctions against action in the State jurisdiction. It also makes clear that the jurisdiction to determine whether or not industrial action is protected, does not reside with the Federal Court exclusively.

7.2 The effect of removing the Federal Court’s capacity to issue these kind of injunctions will be to weaken the nature of the protection afforded to industrial parties by the immunity conferred by s170MT. That section confers immunity from suit (with certain exceptions) for industrial action that is protected. The use of anti-suit injunctions in industrial cases has only ever occurred where one party has sought to invoke the statutory immunity and the other has threatened or commenced proceedings notwithstanding that claim for immunity. The Court has approached each application for an anti-suit injunction with the customary caution that they deserve and contrary to the received wisdom, have made it clear that they will not issue in certain circumstances.

7.3 Importantly however, what the decided cases show is that s170MT does more than simply provide a defence to a party entitled to its protection. Such a party, the Court has found, should in certain circumstances, be permitted to proceed in the negotiation of an agreement without being vexed by other litigation or the threat of it. The distinction between s170MT as mere defence and something more substantial, is no mere technicality. Serious industrial disputes are regularly accompanied by applications for interlocutory relief seeking that parties be restrained from further industrial action pending trial. If s170MT was available as a defence only (albeit a complete defence) when the matter is finally heard, then a protected person would regularly be on the receiving end of an interim injunction at a critical point in a dispute. This can be enough to tip the balance in favour of the party obtaining the injunction even though the other party was at all times conducting the dispute as a protected person.

7.4 Both commentators and the courts have recognised that this can lead to unjust results.  


"..The injunction is of course the employer's most potent weapon in a strike, though whether it is a constructive solution to the underlying problems is a rather different matter. As Zelling J pointed out in his dissenting judgement in Davies v Nyland, 'so frequently a plaintiff who obtains an interlocutory injunction has in fact won the action even though the merits, in terms of industrial dispute may, as in this particular case, be a very debatable issue'. Nevertheless interlocutory relief can be obtained very quickly, it can be obtained ex parte, and it can be obtained even though the plaintiff will not succeed at the trial, or indeed is not likely to succeed at the full trial…"

and 


“In a great many, if not the majority, of cases, however, the restraining order or preliminary injunction spells defeat for the defendant’s cause. ..Such a result is wrong, not because we can be sure that that the defendant’s cause is just and it’s objectives lawful-they frequently are not - but because the judicial power has been used prematurely and unfairly to aid one party to a private dispute.”
 

8.
Proposed New Section 170MWA - Powers of Commission To Suspend Bargaining Period to Allow for Cooling-Off

8.1
This amendment seeks to insert a new section whereby the Commission must, by order, suspend the bargaining period for a specified time (as determined appropriate by the Commission), if:

· A negotiating party applies for the suspension, and

· The Commission considers that suspending the bargaining period would assist the parties to resolve the matters at issue, and does not consider that suspension would be contrary to the public interest.

8.2 It further provides that the Commission may extend the period of suspension. The Commission can only make an order after giving the parties the opportunity to be heard. Any action taken is not protected if it is done at a time when the bargaining period is suspended.

8.3 Such amendments represent a significant departure from the philosophy originally underlying the current Act. That philosophy was that negotiating parties should be left to determine matters without “third party” involvement. There is next to nothing by way of justification or explanation for the changes in either the explanatory memorandum or the second reading speech. 

8.4 And whilst the changes by themselves do not seek to introduce the notion of a third party imposing a settlement, they are clearly intended to increase the frequency of bargaining periods being terminated and as a necessary consequence, industrial action that would otherwise be protected, being rendered unprotected. This will almost invariably work against the interests of unions for who in the present system protected action is often the only means of protecting or advancing the interests of their members. The termination of a bargaining period will regularly diminish the bargaining position of unions. One is left to wonder however, exactly what circumstances the Commission will determine that a termination of the bargaining period will “assist the parties to resolve the matters at issue”.

8.5 The rationale for the changes seems fairly clear. A “pure” enterprise bargaining model has been found not always to the Government’s liking since well organised unions with some degree of bargaining power have achieved real benefits for workers. Suddenly, the model is abandoned and there is a pressing need to resort to third parties and notions of “the public interest” to ensure that industrial action can be quickly rendered unlawful.




9. Proposed New Section 170MWB - Commission Must Terminate Bargaining Period If Organisation of Employees Engages in Pattern Bargaining

9.1
This amendment seeks to insert a new section whereby the Commission must terminate a bargaining period if a negotiating party applies for such an order and an organisation of employees has engaged or is engaging in pattern bargaining in respect of the proposed agreement. Although the Commission must give the negotiating parties an opportunity to be heard, the Commission has no discretion whether or not to issue an order if the conditions are met. The evidence can be of current or past action.

9.2 If the Commission considers it to be in the public interest, it may contain a declaration that during a period beginning at the time of the termination, a specified negotiating party or employee of the employer:

· Is not allowed to initiate a new bargaining period in relation to specified matters, or

· May initiate such a bargaining period only on conditions specified in the declaration.

9.3 The operation of this provision is brought into play by a finding of “pattern bargaining” as elsewhere defined in the Bill. Again, once there is a finding that such conduct has occurred, the Commission has no discretion in the matter and must terminate the bargaining period. The Commission is also given the power to limit the terms upon which future bargaining is conducted or in respect of which agreement can be reached. A finding that a common claim has been made (and therefore pattern bargaining engaged in) in respect of wage increases may become the basis upon which a union is precluded from pursuing any wage claim for a specified period. This is a very potent “third party imposed” sanction for those found guilty of pattern bargaining.

9.4 The retrospective operation of this proposed amendment is opposed.

9.5 For all the reasons advanced above in relation to pattern bargaining, we submit that this proposed amendment be rejected.
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