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ACCI Submission to the Senate Employment, Workplace Relations, Small Business and Education References/Legislation Committee concerning the Workplace Relations Amendment Bill 2000

Introduction

ACCI is the peak council of Australian employer associations, representing businesses in every State and Territory, of all sizes (small, medium and large) and in every industry sector. 

This submission is made on behalf of ACCI and its members, and a list of ACCI’s members is attached.

ACCI supports the Workplace Relations Amendment Bill 2000, and submits that it should be passed by Parliament.  It is an appropriate response to for example a problem that has emerged of trade union abuse of the ‘protected action’ provisions of the Workplace Relations Act 1996.  In summary the legislation was drafted to provide some limited protection for industrial action in support of an enterprise agreement, and these provisions have been and will again shortly be used by trade unions in support of damaging industry level campaigns.  It has been a bipartisan policy since 1993 to promote enterprise level bargaining, but not industrial action in support of industry level campaigns, because of the almost universal recognition of the economic damage that can result from industry campaigns.

The Documented Damage Done by Industry Campaigns and Settlements

Industry level bargaining and agreements have in the recent past done great damage, and the lessons that all learnt from these campaigns have it appears been the basis for the bipartisan rejection of protected action for industry, as opposed to enterprise level, campaigns.  These campaigns and settlements occurred in the period 1972-1975, and 1980-82, in particular.  These campaigns are well documented, by an independent body, in the various National Wage Case and other decisions of the then Australian Conciliation and Arbitration Commission.

On 31 July 1981 a seven member Bench of the Australian Conciliation and Arbitration Commission (‘the Commission’) brought an end to wage indexation because of very damaging industry campaigns [Print E7300]:


‘The events since April have shown clearly that the commitment of the participants to the system is not strong enough to sustain the requirements for its continued operation.  The immediate manifestation of this is the high level of industrial action in various industries including the key areas of Telecom, road transport, the Melbourne waterfront and sectors of the Australian Public Service.  In many cases action was taken on the pretext that the claims could not be processed because of the principles.  Some of these disputes have resulted in substantial increases being agreed without regard to the test of negligible cost or the implications of flow-on.


To accommodate these strong pressures the ACTU and the Commonwealth proposed widening the safety valve provided by the principles dealing with anomalies and inequities.  The belief that the answer lies in greater flexibility of the kind proposed is illusory.  Such flexibility would resolve sectional claims at the expense of national adjustments and destroy the priority expected of a centralised system.  It cannot be otherwise.


For these reasons we have decided that the time has come for us to abandon the indexation system.’

The Bench then pointed out that Full Benches would still enforce the concept of the interests of society as a whole, looking at the state of the economy, inflation and employment.

Immediately preceding this decision, agreement had been reached in the transport industry on 27 July 1981 on a $20 increase to the Transport Workers Award 1972.  This increase was sought to be processed as a work value claim and was rejected by a Full Bench 7 August [Print E7330].  One of the critical reasons for rejecting the claim was concern about flow-on.  The Bench stated:


‘Having regard to the present industrial climate, the history of the transport workers’ dispute on this occasion, the fact that there are already over 30 applications by the Union for similar increases in other awards and to the extent and rapidity of the flow in 1972/73 and 1974/75 we have no doubt whatsoever that if we varied the award as sought there would immediately be significant pressure for the agreement to flow to transport workers under other awards.  We also consider that that pressure would be irresistible and that the same or similar increases would flow to them particularly as it cannot be said that the 1972 award is in all respects a paid rates award.  The experience of 1972/73 and 1974/75 also make it abundantly clear that it would be likely that there would be strong pressure for a similar flow to other awards.


....


‘In the circumstances we are of the view that if we approve the agreement by granting the application, it is likely that, as a result, we would be setting the stage for a repeat of the circumstances of 1974/75 and that a general wage increase would result.


We are therefore faced with the situation that if the Commission approves the application on the material before it, it will undoubtedly be giving its imprimatur to a wage increase of $20 which is likely to extend throughout a large segment of the economy without any real justification except that the parties in one area reached agreement following a crippling strike.  Further, it will have done so without any proper examination of the state of the economy or the impact of the order on the economy, the rate of inflation or the level of unemployment.’

The same application was then put to the Commission by the same parties in a slightly revised form and again rejected on 1 September 1981 [Print E7520].  This time the application was not for $20 on work value grounds.  It was an application for $8 on work value grounds plus $12 on paid rates grounds, adding up to $20.  

The Commission’s view of the Transport Workers Award 1972 and flow on is well summarised in that decision at p.9:

‘Recent history has demonstrated that an increase awarded to the most common classification in the Transport Workers Award 1972 generates or accelerates a movement throughout Federal awards generally.  Private employer submissions in the present proceedings assume a national flow-on of any increase based on work value.’

The Commission concluded by stating among other things that:


‘If the Union persists in seeking some increase capable of being applied across-the-board throughout the transport block, it seems inevitable on the material before us that the only grounds available must be of some general relevance, having application beyond either the 1972 Award or all the transport awards.’ [p.10]

Following the decision agreement was reached in the metal industry on a disastrous 23% increase to the award rate and shorter hours [Prints E8389 and E9186].  These increases and shorter hours are widely accepted to have cost a large number of jobs in the metal manufacturing industry, despite various claims at the time that alleged sufficient productivity offsets to cover the enormous cost increases.

In the 14 May 1982 National Wage Case 1982 Decision (E9700) the Commission was considering union claims for a flow on across all sectors of the economy of the metal industry settlement and other major industry settlements, of $25 at tradesperson level, with a mid-term adjustment of $14 at the tradesperson level based on the metal industry settlement which applies that increase from 1 June 1982.  The Commission summarised ACTU arguments for additional increases as follows:


‘The ACTU argues that catch-up based on community movement should not preclude additional increases arising from special factors identified as work value, anomalies and inequities, supplementary payments and paid rates/minimum rates comparisons.’

The cost of the 38 hour week campaign had also to be taken into account.  Considerable concern was expressed on the need to avoid a repeat of the 1974 wage explosion.  The Commission was reluctant to use its National Wage proceedings to flow on the results of the ‘market’ in particular areas, and adjourned the claims:


‘We have indicated that the operation of the ‘market’ has established a level of increases which is uncomfortably high in the present economic circumstances.  An extension of the metal industry standard generally would result in a substantial increase in labour costs at a difficult time for the economy.  This situation would be aggravated if those who have already had an increase by way of award or overaward payment since the end of indexation obtain an increase of the metal industry standard on top of it.


In saying this, we are not suggesting that those who have had no increase should not be entitled to a review.  But it must be borne in mind that the application of the metal industry standard would bear more heavily on some industries than others and it would be wise for the parties to give serious consideration to the circumstances of particular industries in order to decide what standard should apply and if so, how it should apply.’

The metal industry package, an industry level agreement, was an increase of $25 in the fitters rate and proportionate increases in other classifications, a $14 increase effective from 1 June 1982, increases in supplementary payments and decreases in standard hours.  In the Appendices to the May 1982 National Wage Case Decision was Appendix 2, which analysed movements in 127 federal and State awards.  It categoried increases under three categories: those with the metal industry package of $20 or more plus the mid-term package [26 awards, eg. the Metal Industry Award], those with an increase of $20 or more [59 awards, eg. the Transport Workers Award 1972], and those with less than $20 [42 awards, eg. the Club Employees (State) Award NSW].   The Commission in that decision was extremely concerned about these wage movements, and refused a suggestion of a return to wage indexation and to apply ‘community standards’ to all awards - ie. a suggestion to flow the results of the industry settlements across all awards.  

At p.5 the Commission records the ACTU as claiming that a clear community movement had emerged and that the movement was in the order of $25 at the tradesman level as exemplified by the metal industry settlement and other major industry settlements.  
On 23 December 1982 the Commission Wage Pause Decision (F1600) introduced the wage pause because of ‘the seriousness of the economic situation and the likelihood of a worsening of the unemployment position well into 1983 even with a wage pause.’

The recommencement of centralised wage fixation in the September 1983 National Wage Case Decision was based on there being an ‘equitable base’ for the new system of indexation, which included the flow on through all federal awards of what was termed the metal industry ‘standard’, flow on through all awards of an agreement reached in one sector. 

This was the historical background which led to the bipartisan approach restricting the provision of protected action to enterprise level bargaining.

The Bipartisan Stress on Enterprise Level Agreements and Bargaining

Formal encouragement of enterprise agreements first started with the introduction of the Enterprise Bargaining Principle in the October 1991 National Wage Decision
 of the Australian Industrial Relations Commission.  The Commission was asked by unions, employers and the then Government to open the door to enterprise bargaining, and agreed to do so.  

This decision established the Enterprise Bargaining Principle, which enabled the registration of agreements which met certain tests, including tests which required wage increases in the agreement to be commensurate with productivity improvements, a difficult test to meet.  

The Commission had then a statutory discretion to focus on agreements, or to focus on more centralised labour relations systems.  This Commission discretion was removed in 1993, and because of the objects of the system and for awards the Commission has been in effect since then required to focus on a decentralised labour relations system which gives priority to enterprise bargaining agreements.  These terms are relative and it has to be remembered that since that time a strong award system has nevertheless continued to exist and substantial increases have been made to those award rates, the most recent increases being among the largest real increases in award rates awarded for many years.  The system in other words already provides a strong level of industrial relations activity outside the enterprise level.

An application by the MTIA and MTFU to regulate enterprise bargaining through an industry level framework agreement for amounts of up to 4.5% over two years being included in the Metal Industry Award was rejected in the October 1991 decision [pp.7-8].

The statutory emphasis on enterprise bargaining began in 1993, with legislation introduced by the then ALP Government.  The then Prime Minister Paul Keating set the scene for this legislation in a speech delivered on 21 April 1993 as follows:

‘Let me describe the model of industrial relations we are working towards.

It is a model which places primary emphasis on bargaining at the workplace level within a framework of minimum standards provided by arbitral tribunals.

It is a model under which compulsorily arbitrated awards and arbitrated wage increases would be there only as a safety net.

…

For most employees and most businesses, wages and conditions of work would be determined by agreements worked out by the employer, the employees and their union.

These agreements would predominantly be based on improving the productive performance of enterprises, because both employers and employees are coming to understand that only productivity improvements can guarantee sustainable real wage increases.’

Consequently, in introducing the then Industrial Relations Reform Bill 1993 the then Minister for Industrial Relations, Laurie Brereton, said:

‘This legislation marks the culmination of the Government’s break with the past.  Our move as a nation from a centralised to a decentralised industrial relations system.  To a system based primarily on bargaining at the workplace, with much less reliance on arbitration at the apex.  Over time that process of change has parented a number of accords, a rewriting of the Federal Act, and two major pieces of amending legislation.  Today spawns a new system, a new system for a new era.’

The Industrial Relations Act 1993 introduced a profound reorientation of the federal labour relations system, the key features of which continue today. These include objects of encouraging enterprise bargaining and restricting award level movements.  A system of SYMBOL 147 \f "Normal Text"protected actionSYMBOL 148 \f "Normal Text" was introduced enabling unions and their members to engage in industrial action with limited immunity from civil liability in support of enterprise bargaining claims only.  Employers were also given the right to SYMBOL 147 \f "Normal Text"lockoutSYMBOL 148 \f "Normal Text" as part of the bargaining process.

The Coalition Government’s Workplace Relations Act 1996 continued the emphasis on enterprise bargaining, and continued the ability of unions and employees to take protected industrial action in support of enterprise agreements.  In terms of the stress on enterprise as opposed to industry agreements, campaigns and industrial action, the key features of the 1993 Act have continued.

The Australian Industrial Relations Commission summarised the nature of the new system introduced with the 1993 Act in its September 1994 Safety Net Adjustments and Review Decision [Print L5300] in the following introduction to the Wage Fixing Principles:

‘The Industrial Relations Act 1988 (the Act) now provides for an industrial relations system which promotes enterprise bargaining about wages and conditions of employment within the framework of an award system, which provides a safety net of secure, relevant and consistent wages and conditions of employment.  In both areas, the Act provides for the removal of prevention of specified forms of discrimination.

The priority in this system is on the parties at an enterprise – employers, employees and their representatives – taking responsibility for their own industrial relations affairs and reaching agreements appropriate to their enterprise.

This new priority requires a change in the way the parties and the Commission approach the prevention and settlement of industrial disputes.’ [p.57]

Similarly for example the Commission said in its April 1997 Safety Net Review - Wages Decision
 that: ‘There is a risk, in our view, that award increases in excess of $10 per week would discourage employees and unions from entering into workplace agreements.’  

This system meant an abandonment of the key role of industry campaigns and settlements, which were then spread throughout the economy by means of the award system.  Applications for Commission approval of the traditional industry level settlements have been singularly unsuccessful since the 1993 Act.  On 15 May 1997 for example the Full Bench of the Commission rejected a Transport Workers’ Union application to increase wage rates in the Transport Workers Award  1983 by 11%
, an extremely significant decision preventing potentially substantial increases across transport awards, and perhaps beyond.  

The Construction Forestry Mining and Energy Union (CFMEU) sectoral claim was similarly rejected in the April 1997 Safety Net  decision, and a further CFMEU application to increase award travelling allowances to compensate for adverse taxation rulings leading to some employees allegedly experiencing a decrease in net income of $20-25 per week
 was rejected on 26 May 1997. 

It is indisputable that it has been a matter of bipartisan agreement since 1993 that enterprise bargaining be emphasised, not industry level campaigns and settlements.

In 1996, the Coalition Government took the shift away from arbitration a significant step further through the introduction of the Workplace Relations Act 1996, which :

SYMBOL 159 \f "Wingdings"
emphasised the safety net nature of awards and put in place a process to achieve true safety net awards with no more than 20 or so allowable matters;

SYMBOL 159 \f "Wingdings"
provided for collective enterprise agreements to be made between an employer and employees without union involvement;

SYMBOL 159 \f "Wingdings"
provided for agreements to be made between an employer and individual employees through Australian Workplace Agreements;

SYMBOL 159 \f "Wingdings"
expanded and strengthened sanctions and remedies against unlawful (or SYMBOL 147 \f "Normal Text"unprotectedSYMBOL 148 \f "Normal Text") industrial action.

One of the key objects of the Workplace Relations Act was to ensure SYMBOL 147 \f "Normal Text"that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace or enterprise levelSYMBOL 148 \f "Normal Text". Many of the amendments were directed to this objective, especially the reduced access to arbitration of above safety-net issues.

The Australian Democrats supported these amendments, as they supported the Industrial Relations Reform Act 1993.

The Continuing Need for a Focus on Enterprise Bargaining

An enterprise based approach to work arrangements and relationships has provided many Australian companies and their employees with the opportunity to implement change which is motivated by work requirements.  Past notions of uniformity and comparative wage outcomes associated with the operation of a centralised system have had lesser application in some sectors.  The direction and implementation of change has been more closely based on analysis by the agreement parties of the present position of a business matched against intended goals and objectives and what is required to bridge that gap.  

In some cases the analysis has been a relatively easy task, for example identifying award conditions which need variation, such as the existing spread of hours, or to change work practices that have arisen and been maintained by custom and practice rather than by law or award prescription.  Set manning levels to carry out a particular job function or specific demarcation barriers are particular examples in this regard.  Alternatively, companies have adopted more of a ‘best practice’ approach whereby companies set appropriate benchmarks and initiate change to achieve those target goals.  

The process of developing an agreement, and renewing it over some years now, has also in many cases been beneficial, because it has led to greater working together, more open and flexible working relationships, and more job satisfaction, as well as more workplace understanding of the problems faced by the business and the need for the business to respond quickly and effectively to competitive pressures.  

It has also of course in some cases been a difficult process for all concerned, involving a struggle to reach a common understanding of what is required for the business and how to go about achieving it.  Change can be an inherently difficult thing to accept, however essential, and however much jobs and wages depend on it, and however much goodwill is involved.

However, this process of enterprise agreements has been part of the important process of reform over the last fifteen years which has protected the Australian economy and the Australian standard of living against the growing pressure of international competition, and for example the recent Asian economic crisis.  Without these labour market reforms it difficult to see how Australia businesses could have maintained and in some cases increased their competitive position.  

It is also worth noting that all OECD countries have to a greater or lesser extent been undertaking a similar process of decentralising their labour relations arrangements over the last decade, even those with longstanding traditions of a high degree of centralisation.  As the main Swedish employer group SAF said in 1991 in a paper entitled ‘The hard way from a centralized to a decentralized industrial relations system’
:

‘If Swedish business is to remain competitive, wages and conditions of work cannot be treated as a matter of national income distribution within a national coordinated negotiation system.’

Nor is the process a static one.  We cannot simply stand still and expect to maintain our position.   

Given this it is of concern that serious attempts appear to be made in some sections of the union movement to lessen the stress in the system on enterprise agreements, and perhaps even to reintroduce some of the disastrous labour relations practices of the past, including the well documented damage that has in the recent past resulted from industry level campaigns of industrial action followed by unsustainably large labour cost increases.  Australia cannot ignore international competition, and cannot return to these sorts of practices.  If we do Australian jobs and standard of living will suffer.

Pattern Bargaining A Serious Problem in Electrical Contracting, CFMEU, Building, Metals and Other Sectors

The AMWU, CEPU and CFMEU in particular are now actively pursuing campaigns to bring enterprise bargaining to an end and force a return to a system where industry wide outcomes occur through one standard union sanctioned agreement, irrespective of employer or the workforces’ requirements or capacity.  This is clearly contrary to the intent of the Workplace Relations Act 1996 and the 1993 amendments to the Industrial Relations Act 1988.

Victorian Electrical Contracting – CEPU Views and Behaviour

‘Pattern bargaining’ continues to be a serious problem in the Australian labour relations system.  Perhaps the best example of pattern bargaining is the Victorian electrical contracting industry, where there is a standard agreement which is simply replicated over and over again
. Nor are trade unions unwilling to admit that they engage in and support pattern bargaining. 

During AIRC proceedings which led to the Safety Net Review Decision 1998, Peter Tighe, the Secretary of the CEPU, was given the opportunity to explain whether or not the union engaged in pattern bargaining, and to explain the pro forma agreement which the CEPU impose on all electrical contractors in Victoria, and which was an exhibit in the case.  He stated: ‘Theres a standard agreement we seek to achieve and if we were successful there would probably be a commonality of outcomes in relation to negotiations. [p.150], and ‘Q: Can you see any differences, departures from the pro forma agreement for Victoria?  - No, there doesn’t appear to be any in that document, no.’

CFMEU Agreements are ‘Standard’ for Small and Medium Employers

Another important illustration of the problem of pattern bargaining is provided by analysis of wage outcomes in enterprise agreements by union.  For example there is almost a standard CFMEU wage outcome for enterprise agreements amongst the smaller and medium employers, although it appears that the agreements with very large employer do vary.  A random sample of 41 agreements taken from the First Quarter of 1999 to which the CFMEU were a party showed that they were extremely similar in content. In particular all had an identical wages increase clause, namely: 

“1. Three increases as set out herein to the Base Rate for a CW3 as provided in Appendix A: 

* 5% from the 1st pay period beginning on or after 1 February 1998 

* 3% from the 1st pay period beginning on or after 1 July 1998 

* 7% from the 1st pay period beginning on or after 1 July 1999
The Base Rates for all other classifications shall be maintained in accordance with the % relativities prescribed in the aforementioned Appendix A.”
The full list of this random sample can be provided if this is sought. 

The essential problem with pattern bargaining is that there is a commonality of outcomes resulting from a refusal of the union involved to actually bargain with the employer to meet the circumstances of the particular workplace or workplaces.  Agreements which do not vary by workplace by definition do not vary by the different circumstances of workplaces, including in relation to performance, efficiency, prospects, views and wishes of the employer and employees concerned.  These agreements are by their very nature inflexible and are sub-optimal in their results.  A key rationale for enterprise bargaining is that of promoting discussions and agreement on the problems and prospects of particular workplaces, and using agreements to rectify problems and promote prospects, and this key rationale is defeated by a pattern bargaining approach.

The Victorian Building Industry Dispute

The recent Victorian building industry dispute was the first major pattern bargaining campaign in 2000, the second being Campaign 2000.  This dispute provides a vivid example of pattern bargaining. The CFMEU, CEPU and AMWU decided to pursue various claims for improvements to wages and conditions, the magnitude of which were impossible to justify given the slowing level of activity in the construction sector. These claims included a 24 percent wage increase and a 36 hour week.

Widespread industrial action was taken across the building industry in Victoria, and employers responded to the campaign by seeking to lock out employees, a response organised through the Master Builders Association. A few employers under enormous commercial pressure eventually conceded. The union then extended the pressure against other employers forcing similar concessions and thereby establishing a pattern or common outcome which will now extend across the whole building industry in Victoria through the Victorian Building Industry Agreement.  Other States are now in the sights of the unions.

The Master Builders Association sought to defeat this pattern bargaining campaign by taking action in the Australian Industrial Relations Commission seeking the termination of bargaining periods.  The Commission did terminate bargaining periods but before proceeding to arbitrate the dispute, the CFMEU and other unions had succeeded in undermining the Commission action by forcing employers into pattern agreements.  It is likely that an ability to terminate bargaining periods much earlier would have been of great assistance to employers in resisting a pattern bargaining approach.  The Act inhibited termination of bargaining periods because employers had to prove that there was a danger to a substantial section of the economy, which is factually very difficult to do regardless of the circumstances.  It is also an argument which is available in only a very limited range of circumstances.

Campaign 2000

The Campaign 2000, is another important illustration of the pattern bargaining problem.  It is an attempt particularly by the AMWU and CEPU to achieve a standard industry outcome.  A draft MTFU document dated 17 December 1999 states that the unions want:

‘One, two, or three year agreement to June 30, 2001 or 2003.  (to be determined).  Industry wide pattern agreement between AIG and MTFU for the whole of the industry.  No enterprise agreements until industry wide pattern agreement is reached.  All agreements then to be consistent with the industry wide pattern agreement.

…

No individual contracts …’

About 500 or more enterprise agreements in Victoria expire on 30 June 2000.  In other States they are pursuing a similar campaign based around a common expiry date of 30 June 2001.  There is no doubt that the resulting ‘protected action’ in support of very large and standard industry claims will have a very serious and damaging effect on the Victorian economy, on jobs, investment in particular.

This will be ‘protected action’ in support of an standard industry claim, under the guise of enterprise bargaining.  It will be again inconsistent with the clear legislative intention of the introduction of protected action provisions in 1993.

Industry wide coordinated stop work meetings took place in Victorian in 1999, and in response the Australian Industrial Relations Commission issued directions under s.127 of the Workplace Relations Act 1996, directions which were then enforced by Federal Court injunction.  These injunctions were breached, and contempt proceedings are now underway before the Federal Court.

The Workplace Relations Amendment Bill 2000

Introduction

Firstly, the Workplace Relations Amendment Bill 2000 is not in summary a policy break with the past.  It is rather a refinement of the legislative scheme first introduced in 1993 to close various loopholes that have emerged in the stress on enterprise bargaining and system of protected action in support of an enterprise agreement that was introduced at that time.  The loophole is essentially that some unions are seeking to impose across an industry sector a standard union approved agreement under the guise of enterprise bargaining, and are willing to take damaging protected action in support of that industry campaign.  In other words industry campaigns are being conducted under the guise of enterprise bargaining, using the system of protected action introduced for enterprise agreement bargaining.  This is an abuse which must be stopped.

The Parliament has to again ask itself this question: is it in the public interest to have a labour relations system which provides protected action for damaging industry level campaigns of industrial action?  The answer given in 1993 by Parliament, an answer that was not changed in 1996, was that it is not in the public interest.  The ALP, Australian Democrats, and Coalition parties have been consistent in their recognition of the very real damage to the economy and the nation that will result from providing protection and therefore scope for providing for industry level campaigns of industrial action.

Secondly, it is essential that the legislative response to the problems that have emerged is carefully worded and very tight.  Unions have thought their way around the current scheme and provisions, and will no doubt give careful consideration to ways of avoiding any new restrictions on pattern bargaining.  It is essential that Parliament recognise this and give all possible attention to ensuring that another pattern of abuse and avoidance, requiring yet further legislative responses, does not take place.

Definition of Pattern Bargaining

· Defines pattern bargaining as “a course of conduct or bargaining, or the making of claims, involving seeking common wages and/or other employees entitlements, that the commission is satisfied: 
(a) forms part of a campaign that extends beyond a single business; and
(b) is contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level” (s.170LGA (1)); 

· The Commission must terminate a bargaining period if it has been found that a trade union has engaged in pattern bargaining, and may restrict unions from initiating new bargaining periods if it considers this to be in the public interest (s.170MWB).

These provisions will be an important protection for employers against abuse of the current protected action provisions.  When the building campaign occurred this provision was not available and employers were forced to resort to other parts of the Act in an attempt to prevent protected action being taken in pursuit of a standard industry claim.

It is essential that these provisions not be made any looser.  Rigorous attempts will in ACCI’s view almost certainly be made to avoid even these provisions, by for example attempts being made to pretend to flexibility in pursuit of a standard industry claim when no flexibility will exist in practice.

Does the Parliament believe that extensive and damaging protected action should be taken in pursuit of standard industry claims?  If it does not so believe this provision should be passed.

Pattern bargaining does not take into account the needs or viability of a particular businesses and does not almost by definition allow employers and employees to develop conditions which are tailored to their particular circumstances.  This provision would assist employers by requiring their views to be given weight in proceedings. 

Cooling Off Periods  (S.170MW of the Bill)

· The Commission must suspend a bargaining period if an application is made by a negotiating party and the Commission is satisfied that suspension would assist the negotiating parties in resolving the matter at hand and is not contrary to the public interest (s. 170MWA (1)). 

The current rigidity in the bargaining period provisions is one of the key problems with the current bargaining period processes. The ACCI submission to the federal Government during the drafting of the Workplace Relations Bill 1996 was that the Act should:

11. Provide a Full Bench of the Commission with the power to terminate a bargaining period on the grounds that the dispute is intractable and affecting the public interest.’

This recommendation was not accepted, however, and ACCI is pleased that the Bill includes a proposal for ‘cooling off’ periods, which will address similar problems.  The test to be applied by the Commission in determining whether to suspend a bargaining period is broad and should give the Commission sufficient discretion to orders suspensions in situations where this is desirable.  However, all parties will be able to put submissions on whether or not suspension is desirable.  It will be a matter for an independent body, the Commission, to determine this on the basis of the union and employer submissions before it.

ACCI notes that the cooling-off provisions in the Bill suspend rather than terminate bargaining periods.  ACCI supports this approach, as it will provide a ‘circuit-breaker’ which will lessen the disruption and damage that can be caused by disputes which are seemingly intractable.  

Some examples of cases where a circuit breaker might well have been of assistance include the following:

Ambulance Services Victoria (ASV) – Metropolitan Region and Australian Liquor, Hospitality and Miscellaneous Workers Union (ALHMWU) (C No. 31986 of 1998, Print No. Q0506).  

The employer (Ambulance Services Victoria) made an application under s.170MW of the Workplace Relations Act 1996 for the bargaining period currently in force between itself and the ALHMWU to be terminated.  

The employer’s application was based on arguments with respect to s.170MW(3)(a) which provides for suspension or termination of a bargaining period if industrial action that is being taken to support or advance claims in respect of the proposed agreement is threatening to endanger the life, the personal safety or health, or the welfare, of the population or of part of it.  

Industrial action commenced on 30 March 1998 and the application by the employer was heard on 5 May 1998.  The union’s industrial campaign consisted of the following: 

· On 30 March 1998 bans commenced on all general maintenance duties outside of all ambulance vehicles; 

· On 2 April 1998 imposing bans on the ASV refurbishment program with relation to ambulance vehicles; 

· On 7 April 1998 imposing bans on the completion of patient care records and other paperwork. 

The approach taken by the Commission, consistent with an earlier Full Bench decision which considered the meaning of s.170MW, was to require the employer to provide actual detailed evidence of the harm that the bans had caused, rather than allowing the Commission’s decision to be based on the potential for the situation to cause harm or endanger people’s lives.  Since the employer could not provide this evidence, the application was refused.  

A different set of statutory tests could have led to a better outcome of the proceedings.

Coal & Allied Operations Pty Ltd and Construction, Forestry, Mining and Energy Union (CFMEU) (C No. 33540 of 1997, Print No. P2012)

This case involved an application by the employer to terminate a bargaining and the employer relied on the grounds established in s.170MW(2) of the Workplace Relations Act 1996.  Section 170MW(2) provides the Commission with the power to terminate a bargaining period if it can be established that one of the parties has not, or is not, genuinely seeking to reach agreement with the other party. 

Proceedings commenced on 10 June 1997.  At that time, the parties had been negotiating for approximately two years concerning a certified agreement to cover the employer’s operations.  

Negotiations once again broke down at the beginning of June.  On 2 June 1997 the company informed the union that it decided to offer Australian Workplace Agreements (AWAs) to five employees.  These employees were already being engaged on an alternative working arrangement and the purpose of the AWAs was to formalise these working arrangements.  The union expressed their opposition to AWAs being offered to company employees and informed the employer on 5 June 1997 that, as a consequence, it would commence industrial action.

The company applied for the bargaining period to be terminated on the basis that the union was not seeking to genuinely reach agreement and the proposed industrial action related to extraneous issues (namely, the union’s opposition to the offering of AWAs to certain employees).  

The Commission rejected the company’s application; the Commission held that the evidence did not support the company’s contention that the industrial action was being undertaken about an extraneous issue or for an ulterior purpose.  The Commission also did not believe the issue of the offering of AWAs was completely extraneous to the negotiations for a certified agreement.  

Given the seeming intractability of the dispute, and ongoing economic damage that such industrial action can cause, a different set of statutory tests, which focussed on the intractability of the dispute, would have produced a better outcome.

CitiPower Pty and Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia (CEPU) (C No. 34311 of 1997, Print No. P3359). 

CitiPower and the CEPU had been negotiating a certified agreement since 12 February 1997. On 9 May 1997 some CitiPower employees refused to carry out certain duties.  In response, the employer directed the employees to work as directed or receive no pay.  As a consequence of these events CEPU members at CitiPower went on strike.  

The employer applied for the bargaining period between itself and the CEPU to be terminated under s.170MW(3) of the Workplace Relations Act 1996 and proceedings commenced in the Commission on 9 July 1997. 

The employer argued that industrial action being engaged in by the union constituted a serious threat to the continuity of the electricity supply of certain areas of Melbourne and therefore endangered the life, the personal safety or health, or the welfare, of the population or part of it.  CitiPower was able to identify the particular ways in which the union’s actions were putting the continuity of the electricity supply at serious risk.  

As in the first decision, the Commission in this case required that the employer provide more evidence of an actual situation, such as, e.g., the collapse of the power grid, before it would grant an application under s.170MW.  The Commission was unable to conclude that the industrial action constituted a threat of the necessary kind and the employer’s application was rejected.  Again a different set of statutory tests would have likely produced a different outcome.

CitiPower Limited (C No. 34819 of 1997, Print No. P3792) 

This application by CityPower relied on the grounds laid out in s.170MW(2) of the Workplace Relations Act 1996 which provide the Commission with the power to terminate bargaining periods if one of the negotiating parties has not, or is not, genuinely seeking to reach agreement. 

CitiPower argued that the bargaining period should be terminated because the CEPU were engaged in industrial action which was in support of a CEPU demand that CitiPower terminate the contracts of certain contractors whom CitiPower had engaged to provide services to it during recent industrial action.   CitiPower believed that compliance with union demands would breach Part XA of the Workplace Relations Act 1996 (which contains provisions concerning freedom of association) and s.45E of the Trade Practices Act 1974.  

The Commission refused to grant the employer’s application.  In summary, the Commission held that it was impossible at that time to conclude that the issue of contractors was the only outstanding issue between the parties.   

This decision provides another example of unions abusing the agreement making process to access protected action for ends that are not related to the actual issues that are being bargaining upon. 

Strengthening s.127 of the Act

· Directs the AIRC to hear applications brought under s.127 within 48 hours. If a matter is not dealt with within 48 hours then an interim direction must issue (s.127(3) and s.127(3A);

· Courts must not issue final or interlocutory orders preventing a person or organisation from instituting or pursuing an action in relation to s.127, any of sections 170MW to 170MWB, or any law in force in a State or territory (eg. ‘anti-suit’ injunctions restraining Supreme Courts from issuing injunctions under the common law industrial torts). 

ACCI supports these amendments.  

Section 127 Amendments

The Act provides a scheme for protected action, a scheme which provides clear protection to trade unions and their members taking protected action in certain circumstances.  The basis of this scheme is that the taking of industrial action should lead to an exemption from penalties in certain circumstances only.  It is inconsistent with this scheme for trade unions to take action which does not fall within the category of action which the Parliament has decided should be protected.  If trade unions refuse to accept that the Act provides both benefits and obligations, including the benefit of being able to take protected action in certain circumstances and the obligation of being subject to sanctions if action is taken outside the protected circumstances, then there should be clear consequences, and the proposed amendment would provide those consequences.  

It has to be remembered that industrial action can be extremely damaging, that it is rarely if ever an appropriate first resort, and that even those who support protection for taking industrial action do so with ambivalence.  No-one believes that the taking of industrial action is the best way to resolve disputes, it is only ever defended as a ‘necessary evil’, as a resort where necessary and where discussions and negotiations have not led to a settlement.  Given the general ambivalence in the Australian community about the merits of even protected action, the proposed new directions process is appropriate and should be supported.

Western Power Case Study

A case study developed by CCIWA, is a good practical example of the need for the proposed 48 hour time limit to be included for the issuance of s.127 orders.  It concerns a campaign of strike action by Western Power employees on 28 April 1997, which led to power restrictions on 29 April on industrial, commercial and domestic users.  This also restricted the use of electricity by residential customers to essential needs and for industrial purposes only where necessary to prevent damage or where special approval has been granted in writing.  Commercial customers could not use airconditioning or heating equipment, refrigeration including deep freeze equipment, could only be used to the extent necessary to prevent deterioration of stock.  Display window signs and outdoor lighting could not be used except for security lights and internal lighting was to be kept to 1/3rd of normal.  An application for a s.127 order was lodged on 30 April, and granted towards the end of 1 May 1997.  It illustrates the real need for expedition in s.127 matters. 

The sequence of events was as follows:

This matter concerns Federal Court proceedings that were the final proceedings flowing out of an application by Western Power seeking s. 127 Orders against unions taking strike action that had extremely damaging effect on WA industry in 1997. This particular case and the process adopted by Commissioner Laing at first instance strongly identifies the need for the 48 hour time limit to be included for the issuance of s.127 Orders.

As can be seen from the Federal Court case the chronology of events is as follows:

· 1.30pm Monday 28 April 1997: the first employees of Western Power took strike action.

· Midnight Tuesday 29 April 1997: as a result of this strike action, Western Power imposed power restrictions on industrial, commercial and domestic users.  This imposed power residential customers to essential needs and for industrial purposes only where necessary to prevent damage or where special approval has been granted in writing.  Commercial customers could not use air conditioning or heating equipment, refrigeration including deep freeze equipment, could only be used to the extent necessary to prevent deterioration of stock. Display window signs and outdoor.

· Lighting could not be used except for security lights and internal lighting was to be kept to 1/3rd of normal.

· Morning of Wednesday 30 April 1997: Western Power lodged an application for Orders under s. 127 of the Workplace Relations Act 1996.
· Late evening Wednesday 30 April 1997 Commissioner Laing having heard argument on the matters concluded the hearing refusing to issue a s.127 Order but giving the union until 9.30am the following morning to obtain a cessation of industrial action otherwise it would have to show cause why an Order should not be made against it.

· 9.30am Thursday 1 May 1997: there had not been a cessation of industrial action and the strikes at the Muja and Kwinana Power Station continued throughout the day. Power restrictions remained in place.  The second day of hearing before Commissioner Laing continued.  At the conclusion of that hearing the Commissioner made an Interim Order to come into effect at 3pm on that day.

· Industrial action continued.  Western Power filed applications in the Industrial Relations Court seeking injunctions under s.127(6) and (7) of the Workplace Relations Act.  The matter was dealt with before Wilcox J in Sydney who issued an Interlocutory Injunction.

· Saturday 3 May 1997: a further hearing took place before Commissioner Laing which Western Power sought to have its Order of 1 May amended to apply to specific individual workers and at the same time to have a similar Order made against another union.  Neither application was granted at that time and the proceedings were adjourned to an "off the record” conference.

· Sunday 4 May 1997: Commissioner Laing held the “off the record" conference.

· Evening of Sunday 4 May 1997: employees returned to work and normal power supplies were gradually resumed.

· The industrial action central to the loss of power supply that impacted on all employers throughout the Perth metropolitan area and south-west grid regions began on Monday 28 April 1997, power was restricted as a consequence the next day and Was not to resume properly until a full six days later.

There can be no clearer example that the Commission must be directed by the legislation to issue s. 127 Orders very quickly.  The proposal within the Bill to require this to be done within 48 hours can be seen from these circumstances to reasonable and would still often mean the industrial action continued for much longer than 48 hours.

Anti-Suit Injunctions

The provisions of the Bill will remove the ability of the parties to initiate anti-suit injunctions with respect to unlawful industrial action.  Given the potentially destructive effects of industrial action, this is a desirable amendment and one that will provide employers with greater protection when faced with costly and damaging industrial action. 

Anti-suit injunctions have led to an unedifying process of conflict between the Federal Court and Supreme Courts, a process of conflict which should be ended.  Supreme Courts should be left to undertake their role of applying the common law on application by an injured party, and there is no reason to believe that they do not perform this role appropriately. 

Neither the 1993 nor the 1996 reforms removed the common law powers from the Supreme Courts, nor did those amendments provide the Federal Court with some sort of exclusive jurisdiction to determine whether or not industrial action was ‘protected’.  However these very results appear to be on their way to achievement through the mechanism of anti-suit injunctions, which is quite contrary to the intentions of the legislature.  These anti-suit decisions have had the effect of changing the whole balance of the legal responses to industrial action left open to employers by the 1993 and 1996 amendments, and it is in ACCI’s view essential that this balance is restored by the introduction of these needed amendments.

STATE/TERRITORY ASSOCIATIONS

ACT and Region Chamber of Commerce and Industry

Australian Business Ltd

Chamber of Commerce and Industry Western Australia

Employers’ Federation of New South Wales

Northern Territory Chamber of Commerce and Industry

Queensland Chamber of Commerce and Industry

South Australian Employers’ Chamber of Commerce and Industry

State Chamber of Commerce (New South Wales)

Tasmanian Chamber of  Commerce and Industry

Victorian Employers’ Chamber of Commerce and Industry

NATIONAL INDUSTRY ASSOCIATIONS
Australasian Soft Drink Association

Australian Associated Brewers

Australian Chemical Specialties Manufacturers Association

Australian Entertainment Industry Association

Australian Hotels Association

Australian International Airlines Operations Group

Australian Mines and Metals Association

Australian Paint Manufacturers’ Federation Inc.

Australian Retailers Association

Australian Shipowners Association

Australian Sugar Refiners’ Industrial Association

Australian Wool Selling Brokers Employers’ Federation 

Bus Industry Confederation

Housing Industry Association

Iron and Steel Industry Association

Investment and Financial Services Association

Master Builders Australia

National Electrical Contractors Association

Oil Industry Industrial Association

Pharmacy Guild of Australia

Plastics and Chemicals Industries Association

Printing Industries Association of Australia

Victorian Automobile Chamber of Commerce
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