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CANBERRA  ACT  2600

Re: Workplace Relations Amendment Bill 2000

Further to the Senate Committee’s invitation for persons to express their views relating to this Bill, upon examination of the Bill and the Explanatory Memorandum

I am compelled to make the following submission.

Interest in this Bill relates to my professional involvement in the Industrial Relations field over the last twenty (20) years representing Employers, the State Government and Employees. This broad cross-sectional experience in my view enables me to express views that are based on a balanced and informed understanding of the operation of Industrial Relations in Australia. 

Firstly, the Workplace Relations Act 1996 was established on the basis of several ‘ideological ‘ views on what were perceived as the correct manner to manage the Industrial relationship in the Australian workforce.

These views included such matters as:

i. The Industrial Regulation system in place at that time was protecting and preserving archaic Industrial bodies (both employer and employee representatives);

ii. The ‘system’ was imposing outcomes that had no direct regard to the needs and objectives of modern business operations in Australia;

iii. The proper way for determining Industrial outcomes was to put the direct parties together who would/could resolve what is in their own best interests.

The result of this 1996 legislation was to remove the Australian Industrial Relations Commission from its’ historical role of preventing and settling industrial disputes in Australia.  This role was never replaced by any other body (other than possibly the Courts if a party does not play by the new rules) but rather the parties by themselves operating under this new system were to self regulate the prevention and settlement of disputation. 

Further, the direct parties (which may or may not involve collective representation by Trade Unions) had imposed upon them a new set of rules about how they could and could not behave in pursuing Industrial outcomes. However the implicit end result of this new Industrial system was that the direct parties involved can decide if they so choose to fight for an outcome by taking direct Industrial action, which was to be recognised by the new rules as legitimate and therefore ‘protected’ by the system itself.

This model of Industrial Regulation has in my view many shortcomings that primarily emanate from the premise upon which it is based. However these are not matters of primary concern to the Senate Committee examining the Workplace Relations Amendment Bill 2000 but these preliminary comments are relevant to the views on the proposed Amendments.

The Workplace Relations Amendment Bill 2000

The concerns that I have with the Workplace Relations Amendment Bill 2000 relate to the fact that the Minister for Employment, Workplace Relations and Small Business is trying to have the best of both worlds whereby there is:

1. An Industrial Relations system ostensibly free of external intervention with the direct parties determining what how and when they pursue their own industrial

Agenda and outcomes; and 

2. New rules to be imposed via the Workplace Relations Amendment Bill 2000 that totally frustrate this free market system introduced in 1996.

Pattern Bargaining

The Amendment Bill intent to proscribe “pattern bargaining” is an attempt to totally negate the ability of employees to determine what their collective representatives can pursue on their behalf and the manner in which these collective objectives are to be pursued. The natural extension of this view is that the Amendment Bill is saying that two employees at two different work locations are not entitled to have the same views and then direct their collective representatives to pursue these views on their behalf. Is not the basis of the new system established in 1996 that the parties (which does include individual employees) are free to choose what Industrial objective they wish to pursue?

Whether or not these freely chosen Industrial objectives are achievable or not or whether they will be agreed to by individual employers is a secondary issue.

Freedom of choice is the consistent catch cry of the Minister for Employment, Workplace Relations and Small Business in relation to such matters as Freedom of Association. Yet the Amendment Bill is trying to remove this right from individual employees because it is considered by the architects of the new Industrial system as the sort of claim that should not be pursued. 

On this basis alone I consider that the attempt to proscribe Pattern Bargaining should be rejected by the Senate.

New section 170MWA – Power of Commission to suspend bargaining period to allow for cooling-off

Despite the appearance that these provisions in some way allow the Australian Industrial Relations Commission to become an active participant in the prevention and settlement of Industrial disputation, this power to suspend the Bargaining Period and to institute a possible open-ended cooling off period imposes a role on the Commission that is untenable.

The free market Industrial system introduced in 1996 legitimised and protected Industrial action as part of the system – and more importantly recognised such action as the ultimate weapon that can be imposed in the workplace. However rules were also established on the steps that the parties had to proceed through to obtain this protected status for taking this ultimate step. 

The proposed Suspension of the Bargaining Period to allow for a Cooling off period under the Amendment Bill appears to be nothing other than a very transparent means to stop employees taking Protected Industrial Action in support of their industrial objectives.

The prosed Section states:

170MWA Power of Commission to suspend bargaining period to allow for cooling‑off


(1)
The Commission must, by order, suspend the bargaining period for a period specified in the order if:


(a)
a negotiating party applies to the Commission for the period to be suspended under this section; and


(b)
the Commission:


(i)
considers that suspending the bargaining period would be beneficial because it would assist the negotiating parties to resolve the matters at issue; and


(ii)
does not consider that the suspension would be contrary to the public interest.


(2)
The period of suspension specified in the order must be a period that the Commission considers appropriate. The Commission may, by order, extend the period of suspension (including that period as previously extended) by a specified period that the Commission considers is appropriate if:


(a)
a negotiating party applies to the Commission for the period to be extended; and


(b)
the Commission considers that the extension is appropriate, having regard to the matters referred to in paragraph (1)(b).


(3)
The Commission must not make an order under subsection (1) or (2) unless it has given the negotiating parties the opportunity to be heard.

(4) Anything done by a negotiating party or any other person in respect of the proposed agreement is not protected action if it is done at a time when the bargaining period is suspended.

But what do these provisions mean?

What can be gleaned from the stated rationale under which the Bargaining Period can 

be suspended where: 

 “…the Commission:


(i)
considers that suspending the bargaining period would be beneficial because it would assist the negotiating parties to resolve the matters at issue; and


(ii)
does not consider that the suspension would be contrary to the public interest.”

Bearing in mind there is no inherent requirement to negotiate in good faith under the 1996 System, what is to stop an Employer (for example) who has refused to negotiate in any manner with employees or their representatives from applying to the Commission at the final hour before Notified Protected Industrial Action is to commence for a Suspension of the Bargaining Period – and therefore cessation of the Notified Protected Industrial Action? Absolutely nothing.

What does the Commission rely upon to determine what is “ beneficial because it would assist the negotiating parties to resolve the matters at issue” and what 

“public interest.” test would apply to these considerations?

These serious issues would place the Commission almost in the same position as the Courts in providing Injunctive relief to stop Industrial Action without any clear and precise basis. The suspension in this instance would in fact be suspending the operation of the Industrial system itself. 

It must also be noted that there is no provision for a removal of the Period of Suspension if for example the negotiating parties have not been able to progress in any way their discussions to resolve the matters at issue – yet again raising the issue of the requirement to negotiate in good faith. 

On the basis of these clear procedural and practical deficiencies, I consider that the proposed provisions to introduce the Suspension of the Bargaining Period should be rejected by the Senate.

Conclusion

It is not my intention to place any further submissions in relation to other aspects of the Amendment Bill. I will leave this task to more skilled authors who have more time available. I have concentrated on matters that I. consider of primary importance.

Yours truly,

Michael Felle  
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