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The CPSU, SPSF Group, Victorian Branch endorses the submissions made to the Committee by the Australian Council of Trade Unions and the Victorian Trades Hall Council in relation to the proposed amendments to the Workplace Relations Act.

PATTERN BARGAINING

The proposed amendments to the Workplace Relations Act in relation to pattern bargaining define pattern bargaining as being “a course of conduct or bargaining, or the making of claims, involving seeking common wages and/or other common employee entitlements, that …… forms part of a campaign that extends beyond a single business, and is contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level.”

The amendments further provide that where “pattern bargaining” as defined is engaged in by an “organization of employees” such conduct:

· is a ground for the termination of any bargaining period that may be in force, and

· means that any industrial action taken by the members of the organization is not “protected action”

The fundamental objection of this organization to the proposed adverse consequences of pattern bargaining is that in the circumstances surrounding the negotiation of enterprise agreements in the area of state government employment will almost inevitably mean that elements of pattern bargaining will be unavoidable.

This arises because state government departments and agencies will always be subject to “government policy” in relation to the core elements of agreements, namely salaries and basic employment conditions such as hours, superannuation, and the various forms of leave.

Negotiating Enterprise Agreements Under the Former Victorian State Government.

In early 1997, the CPSU consulted extensively with VPS employees to ascertain what should be included in any claim served on the State Government (as employer) during enterprise bargaining. VPS employees identified many areas of concern but particular emphasis was placed upon matters that could be characterised as “service wide” including career mobility, performance management systems and common salary and classification structures.

The provisions relating to paid rates and the s.170MX processes established under the Workplace Relations Act and the limitations on the powers of the Commission to require that both parties to a dispute enter in to good faith bargaining allowed a situation to develop under which over two years elapsed, and yet the matters in dispute remained unresolved.

In October 1997 the CPSU initiated a Bargaining Period and served a claim upon the State Government with the view to negotiating a single certified agreement covering all employees in the VPS.

This action, regardless of whether it was the desired approach of the membership or even if it was an approach that was acceptable to the state government as the employer would clearly have constituted “pattern bargaining” as proposed by the current amendments, therefore providing grounds for the termination of the bargaining period and eliminating any capacity on the part of the employees involved to engage in “protected action”.

The Victorian Government offered VPS employees  a non-union, non-negotiable, pay deal with all departments and agencies required to implement this pay deal via AWAs or s.170 LK (non-union) agreements. All such agreements, individual and non union had a life of 2.5 years, were to be vetted by Treasury and Finance.

Genuine bargaining was not possible in an environment where departments and agencies were unable to negotiate around a claim because of imposed constraints, yet the former State Government as an employer continued to paint a picture of genuine enterprise bargaining occurring across the VPS. With core policy parameters “decided by government” including funding and quantum of wage movements, length of agreements, a single pay adjustment linked to performance assessment and prescription as to classification adjustments, the union was told by the employer to negotiate with the departments who in fact could not negotiate about matters central to our claim - wages and classifications.

In correspondence with the union in 1997 the government noted “I stress there is no intention to negotiate with the CPSU centrally”, and State Government departments and agencies were unable to negotiate on matters “decided by government”.

The agreement making process in relation to the making of both AWAs and s.170LK Agreements in the Victorian public sector was fundamentally flawed. The notion of the determination of wages and conditions being determined “as far as possible by the agreement of employers and employees at the workplace or enterprise level” was totally implausible.

The approach of the former Victorian Government was to create an appearance that “bargaining” was taking place at the enterprise level while maintaining a tight control over the outcomes of such bargaining. This control was achieved by the setting of centrally mandated salary increases and alterations to other conditions that arise through Cabinet decisions that were implemented and monitored by the Public Sector Employee Relations Branch (PSERB).

While PSERB indicated to agencies that a range of other conditions associated with the implementation of pay policy and agreements in general were to be decided by each department and agency, actions proposed under this direction were always subject to PSERB review and approval. Under these arrangements, PSERB consistently stopped any attempt to move away from a tightly controlled set of “core conditions”.

Should this scenario be repeated in any future round of “bargaining” in the Victorian public sector, the proposed amendments to the Act will exacerbate the situation by allowing the employers to impose a clear “pattern” on the bargaining process, while simultaneously denying the union any capacity to involve itself in the process without falling foul of the effective prohibition on “pattern bargaining”.

Any response by the union to a centrally mandated matter would expose the union to pre-emptive termination of any bargaining period and deny its members of any opportunity to engage in protected action in support of their claims.

Pattern Bargaining in the Public Sector

It should be clearly understood that our comments regarding the “pattern” nature of the (so called) bargaining approach of the former Victorian government should not be construed as an argument against pattern bargaining in principle. The former Government utilised a pattern approach in order to avoid their obligation to bargain in good faith by a cynical exploitation of the system in that they consistently maintained that bargaining must only occur at the enterprise level, while at the same time retaining strict central control over the parameters of the bargaining in all but a limited range of minor matters.

The proposed amendments in relation to pattern bargaining are clearly a further attempt to shift the bargaining balance away from employees in that they outlaw the practice of pattern bargaining by employees only and do not place any limitations on the capacity of an employer to impose a pattern on the bargaining process across a range of enterprises. It also affords a capacity for employers to artificially create a number of single businesses that are in reality centrally controlled to further break down the bargaining capacity of employees.

A further indication of the imbalance of the proposed amendments is that in considering whether entitlements being sought are “not capable of being pursued at the single business level”, the Commission is required to have “particular regard to the views of the employer who is a negotiating party to the proposed agreement”. This clearly presumes that lesser or no regard is required to be paid to the views of any other party to the proposed agreement.

Aside from the explicit pro-employer bias inherent in the anti pattern bargaining provisions, the inclusion of the amendments will effectively preclude bargaining processes that involve pattern bargaining even if such an approach is agreed by all parties to be both desirable and appropriate.

A fundamental element of bargaining in the public sector, regardless of whether such bargaining is operating at the Federal, State or Local Government level is that there will always be a set of core provisions that will be central to all agreements. It would be surprising, for example, if a state government were to completely devolve bargaining authority to individual departments or agencies. For obvious budgetary and public policy reasons such a state government will always retain an ultimate veto over decentralised bargaining.

An absurd effect of the proposed amendments in these circumstances will be that if a state government were to propose a common set of conditions across a number of government departments and/or agencies, any organization that entered into negotiations over such a proposal would presumably be taken to have engaged in pattern bargaining, and would therefore be exposed to the adverse consequences of such bargaining.

A number of other characteristics of public sector employment point to a form of pattern bargaining or the use of “common claims” being the most appropriate and efficient approach from the perspective of both the employer and the representative organisations of employees.

It is pertinent to note that in a number of decisions the Commission has endorsed approaches to bargaining that would be outlawed under the proposed amendments. The Commission has found that “support for the concept of industry or sector wide bargaining was apparent from the evidence of employers”, and that there was “no justification for finding that indulging in pattern bargaining constitutes some form of misconduct”.

Despite wide ranging changes to the nature of public employment over recent years to a so called private sector model, there are still practices that are central to the notion of a “public service” that will have a significant bearing on the nature of bargaining in the sector. The notion of a “career service” implies a degree of consistency in salary rates, classification structures, leave provisions and other core conditions across departments in order to facilitate mobility and to provide transfer and promotion opportunities that allow applicants to compete for positions on an equal footing.

A further characteristic of public sector employment is that there are still a significant number of “conditions of employment” that are either prescribed directly by state legislation or arise as an outcome of such legislation. In Victoria, for example, the Public Sector Management and Employment Act sets conditions and standards in relation to conduct, selection practices, promotion or transfer, discipline, and grievance review mechanisms, and provides for the issue of binding “standards” relating to these and other employment matters by the Public Service Commissioner.

These centrally determined conditions are clearly not capable of being the subject of bargaining at department or agency level, and the application of the proposed “pattern bargaining” prohibitions would effectively prevent these matters forming part of the total bargaining agenda of an organization, even with the co-operation and consent of the employer (state government).

Given the reality that for valid transparency, budgetary, and public policy reasons a state government will inevitably insist on maintaining a significant degree of central control over the parameters of any bargaining agenda, the issue of an efficient bargaining and agreement process will become unachievable unless there is a capacity to engage in bargaining with a state government as the employer in a manner that clearly involves ”seeking common wages and / or other common employee entitlements” that “forms part of a campaign that extends beyond a single business”.

To expect that such common entitlements have to be negotiated time and time again with dozens of individual departments and / or agencies when the outcome of such negotiations has been agreed centrally is nonsensical.

Aside from failing to recognise that a form of pattern bargaining in the public sector is both inevitable and desirable from both an employer and an employee organization perspective, the effective prohibition of pattern bargaining by the proposed amendments would significantly detract from the rights of the employees involved in bargaining to engage in “protected action” in our sector while leaving the capacity of the employers to take such action intact.

In the event that an employer unambiguously seeks the involvement of an organization in “bargaining” around a set of conditions that it proposes will apply across a range of departments, and the organization participates in such bargaining, such participation would clearly constitute “pattern bargaining”. In the event that the bargaining process breaks down, the mere fact that the organization responded positively and in good faith to the employer’s initial proposals, has the effect of both providing the employer with grounds for termination of any bargaining period that is on foot, and removes the organization’s right to engage in “protected action”.

This organization is currently involved in the early phases of a round of enterprise bargaining with Victorian state government departments and agencies, and the Victorian Government has agreed at Cabinet level to a process in relation to the bargaining round that involves a tiered approach. This tiered approach would involve the central negotiation of “core” conditions including salary rates, classification structures, etc that would be common to all resultant agreements, with matters that are specific to particular departments or agencies such as special allowances being negotiated locally.

The absurdity of the proposed amendments regarding pattern bargaining is that this proposed process, notwithstanding that it suits the Government as the employer, is accepted by the departments and agencies, has the overwhelming support of our membership and is accepted by all parties to be the model most likely to produce reasonable and appropriate outcomes, is a process that will significantly detract from the rights of one party to the process, while enhancing the rights of the other.

The inclusion of the anti pattern bargaining provisions will mean that Australia is the only OECD country that prohibits the pursuance of and the lawful taking of industrial action in support of multi-employer, industry-wide or sector-wide agreements, a situation that has attracted adverse comment by the International Labour Organisation on at least three occasions, will further distance Australian law from minimum international standards, and will further detract from the already constrained collective bargaining rights of workers in this country.

SECTION 127 ORDERS

The bill proposes amendments to Section 127 of the Workplace Relations Act dealing with the making of orders relating to “industrial action”.

The substitution of “must” for “may” in Section 127(1), and the introduction of a requirement that where an application is made under Section 127 the Commission “must hear and determine” the application “within 48 hours of the application being made”, removes all discretion from the Commission in its consideration of industrial action under Section 127.

The proposed amendments fundamentally change the nature of the operation of the Section in that their inclusion will mean that an application under the amended Section 127 relating to “industrial action” (other than action that is protected under Section 170 ML) must always result in an order within 48 hours that the action stop or not occur, regardless of the merits of the application.

The proposed amendment further provides that where the Commission is “unable” to determine such an application within 48 hours it must make an interim order to stop (or prevent) the action, pending the determination of the application.

The resultant arrangements should these amendments be included :

· will be contradictory,

· will further limit the capacity of the Commission to deal with matters on their merits,

· will remove essential discretionary powers from the Commission, and

· will detract from the rights of the parties involved to the extent that in many cases this detraction will constitute a denial of natural justice.

While the proposed provision requires that the Commission “must” hear and determine an application within 48, hours it is contradictory in that it at the same time recognises that there will be circumstances where this result will not be possible, by the inclusion of the proposed 127 (3A).

The flaw in this arrangement is that having accepted that there are aspects of the application that are not capable of being properly dealt with within the 48 hours, the Commission is bound to make an interim order to stop the action in question, regardless of whether such an order is warranted.

There is no evidence that the current arrangements, under which Section 127 applications must be dealt with “as quickly as practicable” do not result in such applications being dealt with expeditiously.

Current practice is that such applications are invariably brought on quickly and are either dealt with immediately, or alternatively interim orders are issued until the matters are fully heard. The critical factor in this arrangement is the discretion of the Commission to deal with a matter as the circumstances of the particular case dictate, and its discretion to make (or not make) appropriate interim orders.

The Commission’s approach to Section 127 applications has generally been one of reluctance to make orders where the industrial action has been minor in nature or is of limited scope or duration. The critical factor in this approach has been the capacity of the Commission to weigh up the specific circumstances, and determine whether the issuing of orders is warranted. A further advantage of the current approach is the capacity of the Commission to conciliate a settlement of the dispute. Under the amended section it would lose all flexibility and be bound to issue orders.

The amendments as proposed totally remove these discretions, and bind the Commission to a course of action that significantly detracts from the capacity of the parties to an application to prepare and present properly considered submissions and/or evidence, to the extent that the rights of the parties will be seriously compromised.

A recent dispute involving this organization highlights the ill-conceived nature of the proposed amendments. In this instance, members at a correctional facility took actions pursuant to the Victorian Occupational Health and Safety Act in response to a series of incidents that were seen to constitute an unsafe workplace. Rather than responding to the merits of the member’s concerns, the immediate response of the employer was to make a Section 127 application, seeking to characterise the action as “unprotected industrial action”.

The response of the Commission was to encourage dialogue between the parties that resulted in a timely resolution of the dispute. Under the amended Section 127, the Commission would have had no option other than to hear the matter within 48 hours, and in all probability issue orders requiring the members concerned to resume operations in an unsafe workplace, and forcing the parties into unnecessary litigation.
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Dear Sir,

Please find attached the submission of the CPSU, SPSF Group Victorian Branch in relation to the Workplace Relations Act Amendment Bill 2000.

In addition to the presentation of the written material we seek to appear before the Committee to elaborate on our submissions.

Yours Faithfully

Karen Batt

Branch Secretary

