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1
Introduction.

The government introduced the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill on 29 September 1999.  Some call it the MOJO Bill.  It is colloquially referred to as the “2nd wave” of workplace reform. The Democrats have been dismissive so far.
    The 1st wave, the WROLA Bill, was the result of a compromise between the Minister for Workplace Relations Peter Reith and the then-leader of the Australian Democrats Cheryl Kernot.   The left called these 1996 reforms “the most draconian ever seen”,
 the Minister stated that his mission had been accomplished with the introduction of the Act
 and the right quipped that the government’s workplace reform mission had been abandoned.
  Whether or not there will be a repeat of the Reith-Kernot deal between Mr Reith and the present Democrats spokesperson for Industrial Relations Andrew Murray, remains to be seen.  However, one can be sure that the left will damn it as going too far, the right will damn it as not going far enough and the Minister will again tell the Prime Minister, “mission accomplished”.

And this process has started already. In Perth last month, at a National Industrial Relations Society conference, a union barrister called the 2nd Wave a tsunami. With memories of Papua, this suggested a devastating tidal wave. Insofar as the amendments dealing with industrial action
 in general and s.127 in particular are concerned, a better oceanic metaphor would be a gentle tide.

2 Some Background to s.127

It must be remembered that the real change introduced by the WROLA Act, so far as industrial action was concerned was the introduction of s.127 into the WRA and the reintroduction of ss45D and 45E into the Trade Practices Act. The major change from a compulsory arbitration system which disallowed strikes to an enterprise bargaining system that made strikes lawful, provided they were taken to win an enterprise agreement, were introduced by the Brereton Industrial Relations Reform Act 1993. Thus the right to take protected action within a bargaining period, the provisions for the Commission terminating a bargaining period and the making of awards for persons who cannot win enterprise bargains without damaging the public, were all introduced by Brereton. Reith adopted the framework developed by Brereton and added ss 127, 45D and 45E.  If the oceanic metaphor is to be used in relation to the framework governing industrial action, it was the Labor government’s reform in 1993 that was the tsunami, the 1996 amendments were a large wave and the 1999 amendments a gentle tide.

The distinction drawn by Brereton between industrial action that was lawful and that which was unlawful, necessitated some sanction for engaging in unlawful industrial action. That was to be s.127. The purpose of s.127 was said by the minister to be to provide “Parties suffering from illegal industrial action… access to effective legal redress”
. The Commission developed a test of when industrial action might be said to be illegitimate, such as to justify an order.
 Yet these orders have been largely ineffective at stopping industrial action.   There are two main reasons for this:

· The attitude of unions;

· The attitude of the Federal Court.

The need for the 2nd wave stems from the fact that the 1st wave was largely unsuccessful in its attempts to prevent illegitimate industrial action. Insofar as s.127 was concerned, everyone was wrong:

· the left was wrong, the 1st wave was not draconian;

· the Minister was wrong, the 1st wave did not accomplish the mission (Indeed, the Minister says in the second reading speech, in reference to the 2nd wave: “The Act is being amended to improve the efficiency of the making and enforcement of orders against unprotected industrial action and to give better access to common law remedies”
. This is not much different to what he said in relation to the 1st wave: “Parties suffering from illegal industrial action… access to effective legal redress.”
); and

· the right was wrong, the mission was not abandoned, but frustrated. 

The need for further reforms to the process of dealing with illegitimate industrial action is due not to the need to further soak the workers, but because the 1996 reforms have largely failed. Thus employers have ignored the s.127 route and relied upon actions in tort. In turn, this situation has led to unions seeking to prevent employers exercising their common law rights by the use of anti-suit injunctions. As a consequence, employers have sought anti-anti suit injunctions to protect their common law rights. It is the last development that has got the press, but not the reason for it. 

3 The 2nd Wave

The 2nd Wave Bill changes the industrial action framework in a number of ways, including:

· introducing a system whereby protected industrial action is required to be preceded by secret ballots;

· providing access to cooling off periods;

· Introducing a prohibition on pattern bargaining;

· Improving and clarifying the prohibition on strike pay.

These are all fairly important reforms, but I want to concentrate on the reforms to ss127 and 166A. The 2nd Wave Bill:

· removes s.166A.

· improves the s.127 process in the Commission;

· prevents the Federal Court from granting anti-suit injunctions.

· confers jurisdiction in s.127 matters on State Supreme Courts;

4 Removal of s.166A.

It is a strange thing that s.166A, which was introduced during Labor’s incumbency, welcomed by unions and criticised voraciously by employers,
 has turned out to be of assistance to employers, in making it clear that Parliament has expressly contemplated the continued application of the common law.
 Moreover, it has been possible to get an urgent injunction without a s.166A certificate.
 Thus in theory it was a burden, in practice it is a benefit: it is unclear why a Liberal government would want to get rid of such a section. The drafters of the Bill cannot have read National Workforce,
 Ansett,
 nor the Patricks cases
 or, if they have read these cases, not understood them.   In addition, the drafters of the Bill could not have spoken with anyone who regularly appears in the courts in such matters.
   One could go on. It is strange that s.166A introduced by Labor and intended to help unions has helped employers, and s.127 introduced by the Liberals and intended to help employers has helped unions.

2 The Real Problem with s.127

As I said above, there are two problems with the s.127 process. The unions and the Federal Court.

(a)  Attitude of Unions to Orders
Orders were granted in disputes in the maritime, coal and manufacturing industries with little effect. In the Patricks dispute, a s.127 order in relation to Webb Dock had the effect of moving the strike to East Swanson Dock.
 At the Hunter Valley No. 1 mine in the NSW coal fields, the picketing continued for weeks after a s.127 order
 until an injunction was granted by the NSW Supreme Court.
 In the National Workforce case, s.127 was ineffective and was used (unsuccessfully) as the basis of an argument against the Supreme Court granting an injunction!
 These are just three of the many examples in which s.127 order has been ineffective in stopping industrial action.

It should be remembered that s.127(5) requires that a person “to whom an order under subsection(1) is expressed to apply must comply with the order”. It does not require a Federal Court injunction under s.127(6) or (7) to be effective. Yet many unions simply treat s.127 orders as has having no effect. In fact one prominent Victorian union official has told his members that s.127 orders can be ignored: “they are just like confetti”
 was his phrase.    

Given a right to strike, introduced by the ALP in 1993,
 and continued by the Liberals in 1996,
 s.127 orders should be unneccesary in most instances. However, unions on the left (the CFMEU, CEPU, AMWU and MUA) have bound together to protect each other and act in unison. They prefer industry-wide settlements over enterprise bargaining, are generally uninterested in productivity trade-offs of “hard won rights” and are willing to use direct action to achieve their aims. If a statutory mechanism of dealing with illegitimate industrial action fails to deal effectively with these unions, then it is of no real use. 

And as it turns out, s.127 has not dealt effectively with these unions. For example, it is a stated policy of the Victorian Branch of the AMWU to enter into certified agreements with a 30 June 2000 expiry date. Section 127 orders have been wholly ineffective in attempting the AMWU to stop organising industrial action in support of this objective. ‘Australia’s biggest employer group said unions had a year 2000 campaign to end enterprise bargaining and replace it with industry-wide ‘pattern’ agreements.’
  In Victoria alone, some 700 certified agreements have been entered which  expire on 30 June 2000,
 prompting a letter from Mr Reith in August of this year to more than 500 leading companies which stated that “logic suggests that a common expiry date has the potential to create an unnecessarily difficult (and costly) bargaining period for your business and your industry in 2000.”
 This has led to the prohibition in the 2nd wave on pattern bargaining. 

(b) Attitude of Federal Court in Victoria
The attitude of the Federal Court is difficult to discern. It is made up of 50 judges, somewhere between 10 and 20 of whom might more or less regularly work in the area of industrial relations.  Given one can only speak authoritatively of Victoria and since in Victoria most of the work is performed by three judges (namely Ryan, Marshall and North JJ) due to the introduction of the “individual docket system” in 1997,
 one cannot draw hard and fast conclusions about the attitude of the Federal Court as a whole. Bearing this in mind and the fact that the number of decisions are small, there are two broad comments one might make. 

(i) Technical Procedural Approach

First, in a number of cases, a fairly technical procedural approach has been taken. For example, in Inner & Eastern Health Care Network v Health Services Union of Australia & Ors,
 Marshall J took a fairly technical procedural view of the s.127 process, refusing to enforce an order against a Federal body, in which a state branch was named.  However, similar concerns did not bother Northrop J in Australian Postal Corporation v CEPU.
 To take another example, in Metal Trades Industry Association of Australia v AMWU,
 Marshall J prevented a correction to a slip in the order.  But again, North J would not have taken so technical a procedural view.
 In neither case, would the Supreme Court of Victoria, in my view, take such a technical view. 

To some extent the 2nd wave attempts to overcome a technical approach in some circumstances. For example, the new section 127(1D) says that “In directing that industrial action stop not occur and not be organised, the Commission does not have to specify the particular industrial action”. This seems squarely aimed at a non-enforcement of a s.127 order for the reason that the “Commission’s order is therefore too wide and uncertain and not directed to any particular industrial action.”

(ii) Technical Substantive Approach.

The technical procedural approach is not as big a problem as the problem thrown up by the leading case in the area.   In Australian Paper Ltd v CEPU,
 Justice North took a view which severely limits the comparative utility of the s.127 process. To give three simple examples. Firstly, the Federal Court would consider the matter afresh, notwithstanding that the umpire has already ruled that the industrial action is illegitimate
.  By doing so, the Federal Court relegates the Commission’s determination that industrial action is illegitimate to a “mere fact” that the Commission has made an order. Secondly, the Federal Court would be reluctant to grant injunctions,
 notwithstanding a parliamentary desire to have an effective remedy.
 Third, the Federal Court would act on an assurance from the union that action would be protected, instead of granting an injunction with liberty to apply once the union feels it can demonstrate that the new action is protected.
 In an action for injunction relying upon say the tort of inducing breach of contract, the Supreme Court of Victoria would take the opposite view on each of these three points and in a series of cases has done so.

Moreover, these are just 3 important examples of a technical substantive approach. There are others of lesser importance, but still important. For example, Justice North would regard the failure to call the subcontractors, as a matter against granting an injunction, rather than assuming that the subcontractor wants his employees to work, unless the subcontractor is heard to say different.
 Again the Supreme Court would make the assumption that the subcontractor wants their employees to work, without needing to hear from that subcontractor.

This is not the place to ask who is right and who is wrong, but rather to point out the effect of such decisions is to make employers much more willing to try to obtain injunctions and damages in the Supreme Court for tort, than to chance one’s arm on a s.127 application in the Federal Court. 

Round 1 - Employer Responses to failure of s.127 process

Thus is a variety of matters, employers went to the Supreme Court, notwithstanding that the s.127 route was open. Thus in Ansett,
 National Workforce,
 Hansen Yuncken,
 and for the last 2 years, in a range of lesser known matters, almost routinely, the Supreme Court has been the preferred court for dealing with industrial disputes. Perhaps the most well known example was in the Patrick litigation, where the Supreme Court was used in preference to a s.127 order in relation to the Webb Dock strike.
 Once the dispute had gone national, the Supreme Court was used second time, during a period in which the Federal Court
 was hearing a different aspect of the dispute. In the Federal Court proceeding,
 Justice North asked for evidence of the blockade at the Melbourne Docks to be placed before him.  Patrick did not do so, preferring instead an injunction in the Supreme Court directed at the blockade.   In the Supreme Court the MUA did almost nothing to contest the granting of the injunction, arguing primarily that the blockade injunction should be transferred to the Federal Court before Justice North. Needless to say, the transfer application was opposed.

Round 2 - The Unions seek anti-suit injunctions

As these Supreme Court applications were generally, but not universally successful, the unions fought back in a series of cases. Not disuaded by the Full Court’s decision in Transport Workers Union  v Lee,
 the unions sought anti-suit injunctions in 5 cases:

· CEPU v Telstra;

· AFMEPKIU v Manpower;

· AWU v ATCO;

· AMWU v Bonlac Foods;

· AWU v Shell.

In the Manpower matter, the union was able to obtain an anti-suit injunction ex parte without even telephone notice, after a Supreme Court action was on foot. The guts of these anti-suit injunctions was to seek a declaration that the industrial action was protected under s.127MT and thus give the Federal Court jurisdiction, via the Judiciary Act,
 to hear the “matter arising” under the Workplace Relations Act. As this “matter arising”, so the argument went would include the Supreme Court action, an anti-suit injunction was sought, on the basis that a Supreme Court injunction to restrain the industrial action would effectively deprive the union of its rights to take protected action, and that the Federal Court could hear the employer’s application.

Presumably these actions were effective on the ground as well as in the Courts. For example, the Esso Longford Restoration Case, the action was settled midway through the hearing of an anti-suit injunction and the employees reportedly earned wage increases that led to the project being referred to as “Treasure Island’. 

Round 3 - The Shell Anti-Anti-Suit Injunction.

The Shell case was the first case in which the employers fought back. It proceeded upon similar lines to the other cases in which anti-suit injunctions were sought. Maintenance employees of a contractor to Shell, Danum United went on strike and picketed violently at Shell’s Geelong Refinery. Whilst most of the legal profession was out enjoying lunch on the first sunny day for many months, Shell sought and obtained an ex parte anti-anti-suit injunction at lunchtime on Friday 6 August 1999 in the Practice Court of the Supreme Court of Victoria. As it turned out, the ex parte interim application was made in about 20 minutes, and only 15 minutes before the unions made an application to the Federal Court for an anti-suit injunction. Shell’s lawyers had received letters earlier that morning suggesting that an anti-suit injunction might be sought by the AMWU. An application made by the AMWU without notice on Monday 9 August 1999 to discharge the anti-anti-suit injunction was unsuccessful.  An application for injunctive picketing orders was heard the next day and judgment delivered the following Friday. An appeal from the Supreme Court to the Federal Court was made and was to be heard expeditiously
 on the Thursday 26 August 1999, but the matter settled the day before. Thus there had been three appearances in the Supreme Court, one in the Federal Court and a Full Court appeal to be heard within 20 days of the Supreme Court’s first interim anti-anti-suit injunction.

The Shell decision generated press
 because it brought into sharp focus the fairly blatant “forum shopping”, by unions over the previous 18 months. But unfortunately the press coverage set out the symptoms but not the cause. What was the reason that the anti-anti-suit injunction was necessary. What was causing this?  This only requires answering three questions:

Q
Why was Shell seeking an anti-anti-suit injunction ?

A
Because the unions had brought and the Federal Court had granted in at least one previous case, an anti-suit injunction.

Q
Why had the unions previously sought and were seeking in the Shell case, an anti-suit injunction?

A
Because the employer in this case and in previous cases sought Supreme Court injunctions to restrain industrial action.

Q
Why were employers seeking injunctions in the Supreme Court instead of s.127 orders
 ?

A
Because s.127 orders were not as effective as Supreme Court injunctions.

Thus the 2nd wave seeks to overcome the problems with the s.127 process in three ways:

· improves the s.127 process in the Commission;

· prevents the Federal Court from granting anti-suit injunctions.

· confers jurisdiction in s.127 matters on State Supreme Courts.

8 Improvement of s.127 Process in the Commission

As for improving the s.127 process in the Commission, this is all very well but it is a 2nd order priority. Getting the orders is not the real problem. There is sometimes a tendency on the part of union lawyers to drag out the s.127 proceedings. For example, the s.127 proceedings in Patrick went for days and turned out to be used as an excursus into the Dubai affair.
 The s.127 proceedings were elongated in the Esso Longford Restoration Plant case.
 It is useful to attempt to cure this problem. However, the real problem is not obtaining the orders, but having them obeyed and enforced.

7
Prevents the Federal Court from granting anti-suit injunctions.

The 2nd Wave Bill, by introducing a new s.170MTA, headed, “Jurisdiction to determine if action is protected action”, prevents the Federal Court from granting anti-suit injunctions and specifically enables the State Supreme Courts to determine whether or not action is protected in the course of proceedings for an injunction. Though one can still imagine circumstances in which unions might seek declarations that industrial action is protected, there should be no need for Supreme Courts to grant anti-anti-suit injunctions, as matters will presumably now be dealt with on the basis of stay applications and transfer applications under the cross-vesting legislation rather than anti-suit injunction. 

8
Confer enforcement jurisdiction upon State Supreme Courts

The 2nd wave contains s.127AAA and s.127AAB. These sections confer enforcement jurisdiction upon State Supreme Courts and the Federal Court, whereas the old s.127 only conferred enforcement jurisdiction upon the Federal Court. Insofar as one of the problems with the effectiveness of s.127 has been the attitude of the Federal Court to enforcement of these orders, the new s.127 will alleviate this problem.

Though, it will not do so completely. If Rounds 1-3 were employers going to the State Supreme Courts, unions seeking anti-suit injunctions and employers seeking anti-anti-suit injunctions, then round 4 has already started: with unions appealing in Shell in August and in another industrial dispute involving Amcor this week to the Full Court of the Federal Court from a decision of a single judge of the Supreme Court. This is quite new: just last year, the union in Patrick appealed to the Court of Appeal juist as the employer had in the National Workforce Case. The 2nd Wave Bill does not seem to address this problem by amending s.422.

9 Possibility of Senate not Passing the Bill

If the Senate does not pass these amendments, then we will simply have more of the same: legal fights over jurisdiction, a continuation of by-pass of the s.127 process and the Commission, the consequent downgrading of the Commission’s role. If the Commission’s finding that industrial action is illegitimate is ignored, by those who might have been expected to uphold the umpire’s decision, how can it be seriously be suggested that the Commission’s role as an umpire is enhanced? It would seem strange that those who rally around the banner of strengthening the role of the umpire, do not want to support changes that seek to ensure that the umpire’s whistle is heeded. It seems strange that the Democrats have said, “there really isn’t anything we can support”. Do the Democrats really want results in industrial disputes to be determined by parties ignoring the Commission in jurisdictional fights over courts, or by the Commission exercising its role as umpire in determining whether industrial action is illegitimate and having that determination upheld? Is there really nothing in this Bill the Democrats can support?

Stuart Wood

Latham Chambers

10 November 1999.
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