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1 Introduction

“Survival of the fittest”

“Might means right”

These are a couple of expressions which come to my mind when contemplating what is “the law of the jungle”.

I suspect Mr Greg Combet, ACTU Secretary, was thinking along the same lines when he was quoted in September last year after the Coal & Allied s170MX decision
. He signalled that decision as a return to the “law of the jungle” in industrial disputes.

There are many at both ends of the political spectrum who see the current industrial relations system in the same way as Mr Combet. They say that the Coalition’s IR reforms under the Workplace Relations Act 1996 are flawed in promoting confrontation rather than a process for resolving disputes in an orderly manner.

However, even those critics would have to recognise that industrial action has always been a feature of industrial relations in this country.
 There has always been disputes where the parties regard the stakes as too high to concede and regard the short term pain of a protracted and sometimes bitter confrontation as justifying perceived long term gain. For many employers, this option is taken as a last resort to stay viable in an industry which is being overwhelmed by competitive pressures here or abroad. For unions and employees, it may be the last chance to defend hard fought wages and conditions, and in many cases, the employees’ immediate job security. In more recent times, the most notable examples have been at Patrick Stevedores and at Coal and Allied’s Hunter Valley No1 Mine. However, numerous other examples exist over the decades when we had a centralised wage fixation system and there was no legislative recognition of enterprise bargaining and no resort to protected industrial action (even when strikes and lock outs were prohibited).

This year, there has been much public comment about industrial anarchy in Victoria.
 By February, major disputes had broken out in the construction, airlines, automotive and manufacturing industries in Victoria. At the moment, the industrial relations scene, especially in Victoria, probably deserves this “law of the jungle” label.   

However, I don’t think the present industrial unrest can fairly be attributed to the 1996 reforms - indeed, the figures do not suggest an increased trend in industrial disputation since the introduction of the WR Act.
  Rather, I see the present situation as a product of:

· the emergence of people in key leadership roles in the major construction and manufacturing unions who are prepared to combine to take aggressive and damaging unlawful industrial action; combined with

· the all too frequently demonstrated reluctance of the Federal Court of Australia (and to a lesser degree the Australian Industrial Relations Commission (“AIRC”)) to apply the compliance provisions to hold these people to account where appropriate.

2 The shift from Arbitration to Bargaining  

It is perhaps useful at this point to trace briefly the development of the industrial relations system.

2.1 The Conciliation and Arbitration Act 1904

In 1904, the Commonwealth Parliament enacted the Conciliation and Arbitration Act (“C&A Act”). This drew on the conciliation and arbitration power in s51(xxv) of the Commonwealth Constitution. Interestingly, s51(xxv) was included at the eleventh hour in light of the big strikes in the 1890’s in the coal mines, the wharves and the shearing sheds.

From 1904 until the early 1990’s, conciliation, with ready access to arbitration, has been the backbone of the industrial relations system.

Initially, s6(1) of the C&A Act prohibited strikes and lock outs. Higgins J was strong in his support of such a provision in Stemp v Australian Glass Manufactures Co Ltd
:

“When one party has a decided advantage over the other, it is very hard to get an agreement by the process of conciliation; what induces the agreement is the knowledge that there is a compulsory power of arbitration in reserve. This is the kind of pressure that the Act contemplates. But if the stronger party feels that he can still use the economic pressure of ‘strike’ or ‘lockout’, as the case may be, this counter pressure nullifies, or tends to nullify, the pressure of the tribunal. The tribunal must be unconstrained, free to award what seems to be just and right; and it must not be left to fear that if the stronger side does not get what it wants, it will take it - by stoppage of work, or by closing the works.

... By prohibiting attempts to settle a dispute by economic pressure, you clear the ground for settlement by reason on the lines of what is right and just.”

Section 6 of the C&A Act was repealed in 1930 due mainly to the fact that it was almost wholly unused in practice and, according to the ILO, was largely ineffectual.
 This illustrates that even back in the early days, the legislative intention sometimes is not borne out in practice.

From 1930, the Federal industrial relations system did not outlaw industrial action. Strikes and pickets were responded to with the Commission processes
, and if they were ineffective, resort to common law injunctions and/or damages.

2.2 An end to the old arbitration style

On 31 August 1992, our then Prime Minister, the Hon P J Keating, delivered a speech in Sydney to the International Industrial Relations Association, 9th World Congress, where he called an end to the old arbitration system and a beginning of enterprise bargaining:

“For well over a century, Australia has attracted the interest and curiosity of practitioners and theorists of industrial relations. In the great constitutional debates of the 1890s our founding fathers gave the proposed Commonwealth a power to settle interstate industrial disputes by conciliation and arbitration. When we became a nation in 1901, one of the first things we did was to set up a Commonwealth Tribunal which could exercise its power to settle disputes - a power which rapidly became one of settling wages and conditions directly or by example for most Australian employees.

It was a system which served Australia quite well I think, but the news I have to deliver today to those of our visitors who still think Australian industrial relations is run this way, is that it is finished. Not only is the old system finished, but we are rapidly phasing out its replacement, and have now come to do things in a new way.”
2.3 1993 IR Reform Act

The Labor Government introduced a large package of IR reforms in the Industrial Relations Reform Act 1993. It was the IR Reform Act which shifted the focus to enterprise bargaining supported by a right to take protected industrial action in support of enterprise bargaining claims. Most of these provisions remain in the WR Act:

· Protected industrial action (s170PG of the IR Reform Act; s170ML of the WR Act);

· Immunity of protected action against legal action (s170PM of the IR Reform Act; s170MT of the WR Act);

· Obtaining a certificate from the AIRC prior to taking civil proceedings in tort (s166A of IR Reform Act; s166A of the WR Act); and

· Terminating bargaining periods and access to Full Bench arbitration in certain circumstances (ss170PO-170PP of the IR Reform Act; ss170MW-170MX of the WR Act).

In the IR Reform Act, there were provisions which established a bargaining division of the AIRC (ss170QA-QG), giving it powers to make good faith bargaining orders to ensure negotiations stayed on track.

There is a popular belief that it is Mr Reith’s WR Act which has created this “law of the jungle”.   As outlined below, the WR Act introduced some changes, but these changes are not responsible for the recent spate of industrial action.

2.4 The WR Act

The relevant reforms introduced by the WR Act are:

· bolstering enterprise bargaining by limiting the powers of the Commission to arbitrate to safety net “allowable matters” and, importantly, preventing arbitration on bargaining issues during the bargaining period (see s170N); and 

· strengthening provisions to deal with unlawful industrial action - the “compliance provisions” (see ss127, 170MM and 170MN).

In his Second Reading Speech on 23 May 1996, Mr Reith stated that the intent of the compliance provisions was to give “parties suffering from illegal industrial action . . . access to effective legal redress, including injunctions and/or damages.  Industrial action that continues in breach of such directions from the court will be in contempt of court.”

This intended operation of the compliance provisions has not been seen in practice, in my view largely because of  the reluctance of both the AIRC and the Federal Court to allow this intent to have a meaningful operation in practice.

3 Application of Compliance Provisions

3.1 New Compliance Provisions

There are three main compliance provisions in the WR Act:

· s127: orders to stop or prevent industrial action;

· s170MM: industrial action must not involve secondary boycott;

· s170MN: industrial action is prohibited in support of claims during the life of a certified agreement.

Section 127 has become ineffective because the AIRC is at times reluctant to issue orders, preferring to grant the inevitable union applications for adjournments and to conduct excessively long conciliation sessions where resolution clearly will not be reached within a reasonable time. Lengthy conciliation often runs into days while the industrial action the subject of the application continues, leaving the applicant under increasing pressure to compromise to get a return to normal work.

If a s.127 order is finally issued, the Federal Court has the power to issue an injunction on application to enforce the order if it is being breached (see s.127(6) and (7)). In several cases, the Federal Court has:

· shown a distinct reluctance to grant interim relief;

· adopted an overly technical approach;

· dealt with these applications slowly;

· re-hearing the “industrial circumstances” surrounding the breach of the orders as part of its general discretion,
 

· accepted assurances from the unions’ counsel that the unions intend to take protected action in the future;

· preferred to adopt a conciliatory approach rather than issue interlocutory orders;
  and

· gave primary attention to the unions’ and employees’ bargaining position when assessing the issue of balance of convenience.

Section 170MM and MN, if breached, allow access directly to an eligible court for an injunction and/or penalty. These applications are often made concurrently with a s.127 enforcement application and the Federal Court has been reluctant to issue orders, preferring to conciliate to achieve a return to work rather than enforce orders obtained from the Commission.

In these circumstances, employers and other parties affected by industrial action have favoured the Supreme Court as the forum in which to seek quick and effective injunctive relief.

3.2 Forum Shopping-”Anti-Suit” Orders

There are decisions of the Federal Court which suggest that at least certain of its judges regard that Court as the exclusive forum for industrial controversies. This has manifested itself through numerous “anti-suit” orders of the Federal Court, preventing recourse to the Supreme Court.
 The s166A process is the red light which throws the union’s lawyers into action on this, lodging their “anti suit” application in the Federal Court prior to or immediately following the employer or affected party getting the s166A certificate to enable recourse to the Supreme Court. In one extreme example, one of these orders was made ex parte despite the fact that solicitors for the employer were already on record in Supreme Court proceedings already issued and returnable a day or so later.

Employers have tried to combat this by obtaining “anti anti suit” orders, with some early success.
  As Beach J said in the Shell Geelong dispute:

“It must be remembered that this is the superior court in the State. It has common law jurisdiction and the power to grant injunction relief to prevent unlawful actions of persons who are likely to cause damage to others.”

The Federal Court appears not to share His Honour’s view on this in the industrial area, despite the clear words of the Act and intent of Parliament that access to common law be available. Recently, in one of the stoushes in the construction industry dispute, North J of the Federal Court granted a stay of an “anti anti suit” order of Beach J of the Supreme Court of Victoria, pending an appeal by the unions to the Full Court of the Federal Court against Beach J’s decision.

The underlying cause of this somewhat unsavoury exercise of forum shopping is the unanswered question in each dispute of what is protected action and what isn’t. The Commission cannot decide this because it is not a judicial body. All it can do is express a view on the question which is not determinative. It doesn’t even do that in s166A proceedings.

Unless this question is determined quickly, in most industrial disputes the winner will be the one who gets to the preferred forum first. If it is the Federal Court, the unions will invariably satisfy the low threshold of arguable case that the industrial action is protected. If it is the Supreme Court, the arguable case that the action is not protected in invariably satisfied and orders to stop that action (along with an “anti anti suit” order) would probably follow. (If the Federal Court is prepared to follow the recent decision of North J granting a stay, the Supreme Court “anti anti suit” order will be lucky to survive 24 hours.) 

This area has become highly complex and tactical - a lawyers feast in the middle of an industrial dispute. But it is not the Reith reforms which give rise to this problem.  Protected action and the immunity which goes with it was inserted into the IR Reform Act of 1993.

The Federal Court has issued orders against employers in recent times, in one case restraining the employer from entering into workplace agreements until the hearing and determination of the proceeding.

The perception of the Melbourne judges of the Federal Court being union and employee friendly has been the subject of journalistic comment.
 Interestingly, this perception seems not to lie solely with employers. Indeed, unions seem to have gone out of their way in order to have their cases heard by these “specialist industrial judges” of the Federal Court in Melbourne.

3.3 The “Left Alliance”

In Victoria, the major unions in construction and maintenance are the CFMEU, AMWU and CEPU. Each of these unions is currently controlled by people who have forged a strategic alliance to take direct action to push for common outcomes across the industries in which they have coverage in Victoria.

They have shown on numerous occasions that they are prepared to ignore orders and undertakings in the AIRC and/or the Courts and  frequently take industrial action during the life of certified agreements
. 

In Victoria, some people have been critical of the Police for not trying hard enough to enforce these court orders.

In the last 18 months, unions (especially the Left Alliance unions in Victoria) have been rewarded for this approach. It must be acknowledged that their success has been due in some part to the acquiescence of weak employers. However their success is due in no small part to the problems I have outlined in enforcing the compliance provisions and in accessing common law remedies in appropriate circumstances.

4 Conclusions

If IR in Australia (or at least Victoria) has reverted to the “law of the jungle”, it is not attributable the reforms in the WR Act, but rather the aggressive industrial action by unions and a lack of rigour by the Federal Court (and to a lesser extent the AIRC) in applying the relevant compliance provisions under the Act. These problems would still be here if we were operating under the IR Reform Act. They would still be here if we left the key role for setting terms and conditions with the Commission.

APPENDIX 1:
Number of Disputes and Employees Involved


Disputes
Employees involved

Year
No. Commenced in year
Total                 No. Newly

Disputes in              Involved

       year                Employees

                                     ‘000
       Total                     Total

   No. of E’ees      Working Days

      Involved                Lost

‘000

‘000

1993
607
610
489.2
489.6
635.8

1994
556
560
263.4
265.1
501.6

1995
635
643
335.4
344.4
547.6

1996
539
543
575.9
577.7
928.5

1997
444
447
315.0
315.4
534.2

1998
516
519
347.8
348.4
526.3

1999
713
717
459.6
459.9
649.6

(a) Comprises workers involved in disputes which commenced during the year and additional workers involved in disputes which continued from the previous year. 

Source: Industrial Disputes, Australia (6322.0).
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