Wednesday 24 May, 2000.


By Stuart Wood

SUMMARY

1.
I have been asked to make a submission to the Senate Employment, Workplace Relations, Small Business and Education Legislation Committee in relation to the Workplace Relations Amendment Bill 2000 (the “Bill”), by a facsimile from the Committee Secretary, John Carter.

2.
The last two years have seen three important developments in workplace relations.  First, the rise of the “anti-capitalist”
 - Craig Johnston, Victorian Secretary of the Australian Manufacturing Workers’ Union’s metals division (the Metalworkers’ Union).  Second, the demise of section 127 of the Workplace Relations Act (the “WR Act”)
 as a “quick and effective remedy”.  Third, the rise of heavy-handed mechanisms to resolve jurisdictional fights between the Federal and Supreme Courts.  These three developments have been related.

3.
I have written two papers on these developments.  I attach these as Appendices “A” and “B”.  I presented the first paper, over 6 months ago, at Melbourne University, to a group of prominent industrial relations lawyers.  My hope was to reach agreement between the lawyers, to stop the fairly blatant forum shopping that was (then) occurring.  The presentation degenerated into a slanging match between myself and a prominent union solicitor Josh Bornstein
.  My paper had almost the opposite effect to that which was intended.  The rise of forum shopping and the use of heavy-handed mechanisms to resolve jurisdictional fights between the Federal and Supreme Courts, has continued apace.  

4.
My second paper was delivered very recently and describes the legal manoeuvring associated with the 36 hour dispute in the Victorian construction industry (see Appendix “D” for media response).  The dispute clearly demonstrates the demise of section 127 of the WR Act as a “quick and effective remedy”.  It is also illustrative of the type of heavy-handed mechanisms being used to resolve jurisdictional fights between the Federal and Supreme Courts - including the novel development of a Federal Court judge “staying” the decision of a Supreme Court judge.

5.
The proposed Bill attempts to tackle these three problems.  First, to tackle the Metalworkers’ Union inspired “Campaign 2000”.  Second, to improve the efficacy of section 127.  Third, to resolve jurisdictional fights between the Federal and Supreme Courts in a less heavy-handed manner.

6.
In the last two years, I have acted as counsel in many cases against the Metalworkers’ Union including many involving violent intimidation of employees and the establishment of violent pickets and blockades by the union.  I have written in the Australian Financial Review and elsewhere about the reluctance of the police to clear violent pickets.  On the very day of writing, the Federal Court is due to impose a penalty upon Craig Johnston and others for contempt of court
.

7.
I have acted as junior counsel in the first “anti-suit” injunction case brought by a union, for Telstra, and as junior counsel in the first “anti-anti-suit” injunction case brought by an employer (Shell Refining Pty Ltd).  I acted as counsel for the 13 major construction companies in the recent 36 hour construction industry dispute
.  These “anti-suit” cases show the extent to which industrial disputes are characterised by a “race to the courts” because of the willingness of the Federal Court (first) and then the Supreme Court (in response) to use heavy- handed mechanisms to resolve jurisdictional fights between the courts. These mechanisms are unseemly and unproductive.

8.
I have three comments about the manner in which the Bill deals with the demise of section 127 of the WR Act as a “quick and effective remedy” and the rise of heavy-handed mechanisms to resolve jurisdictional fights between the Federal and Supreme Courts (I make no submissions about the attempts to tackle the Metalworkers’ Union inspired “Campaign 2000”):

· The proposed section 170MTA will prevent the unseemly “anti-suit” injunction, but it should be slightly re-worded;

· Section 422 should be amended to remove the drafting error introduced by Brereton’s 1993 Industrial Relations Reform Act
 (the “IR Reform Act”) and returned to the form that prevailed from 1956 until 1994, so that the status of the Federal and Supreme Courts remains in balance.

· The proposed amendments to section 127 do not tackle the reason for the demise of section 127 as a “quick and effective remedy” and amendments should be made to enable the Supreme Court to grant section 127 injunctions (as well as the Federal Court).

9.
In my paper given at Melbourne University on 10 November 1999, I said the following in relation to the previous Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill (“More Jobs, Better Pay Bill”)
:

“If the Senate does not pass the amendments, then we will simply have more of the same: legal fights over jurisdiction, a continuation of by-pass of the section 127 process and the Commission and relatedly the consequent downgrading of the Commission’s role.”

10.
What I predicted at that time has largely come to pass and unless the type of amendments suggested above are made, industrial relations will continue to be mired by parties ignoring the independent umpire (the Australian Industrial Relations Commission), forum shopping between courts, barren jurisdictional controversies and jurisdictional creep. This is unseemly and unproductive - both for workplace relations’ processes and the perception of the administration of justice in industrial matters. 

THE RECOMMENDATIONS

Anti-suit injunctions 

1.
The right of the plaintiff to bring an action and have that action heard in his or her preferred forum has been recognised by the High Court.
  This has traditionally been subject to the right of either party to apply to the court in which the action was initiated for a transfer or stay.  

2. However, currently, “anti-suit” injunctions based on either allegations of “coercion” or that industrial action is “protected”, and now applications for a “stay” before a Federal Court judge, pending an appeal brought in the Federal Court, have replaced applications for transfer and a stay before the Supreme Court.  

Appeal Route

3.
The traditional mechanism of appeal is to bring an appeal from the Supreme Court to the Court of Appeal.
 Recently, however, the practice in industrial relations is to bring an appeal from the Supreme Court to the Federal Court.  As I explain later this route- an appeal from the Supreme Court to the Federal Court- is a result of a drafting error introduced by Brereton’s 1993 IR Reform Act.

Forum Shopping & Jurisdictional Creep

4.
Judicial comity between superior courts has been recognised as being of fundamental importance to the legal system- both by the judiciary and the parliament.
  The current breakdown in judicial comity between the Federal Court and the Supreme Court has led to a dramatic increase in barren jurisdictional disputes, blatant forum shopping and jurisdictional creep.  This has escalated to the point that it is difficult to obtain effective injunctions in industrial matters in the Supreme Court. 

The Proposed Section 170MTA
170MTA
“ Jurisdiction of Court to determine if action is protected action

(1) The Court may, on application by a person, or organisation, who is:

(a) engaging in, or organising, industrial action; or

(b) affected by industrial action;


determine whether the industrial action is or is not protected action or whether the action is covered by subsection 170MT(1) or (2).

(2) However, the Court must not grant a final or interlocutory injunction to prevent a person or organisation from instituting or pursuing an action in relation to the industrial action under:

(a) section 127; or

(b) any of sections 170MW to 170MWB; or

(c) any law, whether written or unwritten, in force in a State or Territory.

(3) The powers conferred on the Court under this section are in addition to, and not in derogation of, any other powers of the Court, whether conferred by this Act or otherwise.

(4) This section does not prevent a court of a State or Territory, for the purposes of proceedings before that court, determining whether industrial action is or is not protected action or whether the action is covered by subsection 170MT (1) or (2).”

5.
The proposed provision prevents any court from issuing an “anti-suit” injunction.  This is exactly the same as the section proposed in the More Jobs, Better Pay Bill that was defeated in the Senate last October.

6.
The provision goes part of the way in addressing the problems outlined above.

7.
Litigants will no longer be effectively barred from bringing their claim in their preferred forum (subject still to a right to apply for a transfer or stay and to a right of appeal).  This will alleviate the present situation where industrial disputes are essentially a forum race between unions in the Federal Court and employers in the Supreme Court.

8.
Parties will have to revert to the traditional means of transferring proceedings between courts.  That is, they will have to apply for a transfer or stay to the initiating forum rather than applying for an “anti-suit” or “anti-anti-suit” injunction or a “stay” before a Federal Court judge, pending an appeal brought in the Federal Court.

9.
The degree of jurisdictional creep between the Federal Court and the Supreme Court will be lessened, because the Federal Court will no longer be able to prevent the Supreme Court from exercising its jurisdiction. 

Drafting of Section 170 MTA

10.
Turning to issues of drafting- the proposed provision arguably does not address the coercion point.  Unions can still appeal to the Federal Court on the basis that the employers’ or other aggrieved party’s Supreme Court proceedings constitute “coercion” under the WR Act.
  If successful, the Federal Court can then grant an injunction against the employer or aggrieved party to prevent their alleged contravention of the WR Act.  This effectively prevents parties from bringing lawful proceedings in the Supreme Court- although no injunction is directed at the court itself.  If the “coercion” jurisprudence is sufficiently expanded in subsequent cases, the perceived benefit of section 170MTA may be wholly or partly subverted.

11.
The proposed provision could be read down to only prevent the Federal Court exercising its powers to issue anti-suit orders based on section 170MT arguments.  It is possible therefore that a section 170NC based “anti-suit” injunction (or conceivably an “anti-suit” injunction based upon Part XA) will still be able to be obtained even where the industrial action by the unions is unprotected.  Furthermore, proceedings in tort are often in relation to unlawful conduct such as picketing which is not “industrial action” as defined in the Act.

12.
The proposed section 170MTA needs to stipulate that it is not solely directed at “anti-suit” injunctions sought on the basis of section 170MT arguments.

Section 422

13.
The amendments proposed do not prevent appeals to the Federal Court from the Supreme Court under section 422.  Parties can still subvert the traditional method of appeal from the Supreme Court- to the Court of Appeal
 and can thereby have proceedings transferred without applying to the initiating court for a transfer.  

14. An additional provision should be inserted that prevents parties appealing directly from the Supreme Court to the Federal Court. 

15. The present form of section 422 is a classic example of the unintended effects of a “tidying up” drafting change, in the middle of a large legislative amendment.

16. Section 422 has been in the Act from the time the Commonwealth Industrial Court was created, after Boilermakers
 necessitated a separation of the Commonwealth Court of Conciliation and Arbitration’s arbitral and judicial functions.

17. The equivalent provision in the Conciliation & Arbitration Act 1904 was section 113 as follows:

“113(1) [Jurisdiction of Court]
The Court has jurisdiction to hear and determine an appeal from a judgement, decree, order or sentence of a State court (not being a Supreme Court) or of a court of a Territory made, given or pronounced in a matter arising under-

(a) this Act; or

(b) the Public Service Arbitration Act 1920.
113(2) [Leave of Court]
It is not necessary to obtain the leave either of the Court or of the court appealed from in respect of an appeal under sub-section(1).

113(3) [High Court]
An appeal does not lie to the High Court from a judgment, decree, order or sentence from which an appeal may be brought to the court under sub-section(1).

113(4) [Jurisdiction exclusive]
This jurisdiction of the Court under sub-section(1) is exclusive of the jurisdiction of a State court or court of a Territory to hear and determine an appeal from a judgment, decree, order or sentence from which an appeal may be brought to the Court under that sub-section.”

18. The equivalent provision in the Industrial Relations Act 1988 (the “IR Act”) 
  (prior to the IR Reform Act 1993) was section 56 as follows:

“56(1)
[Nature of appeals] An appeal lies to the Court from a judgment of a State court (other than a Supreme Court) or of a court of a Territory in a matter arising under this Act.

56(2)
[Leave to appeal unnecessary] It is not necessary to obtain the leave of the Court or the court appealed from in relation to an appeal under subsection (1).

56(3)
[Appeal does not lie] An appeal does not lie to the High Court from a judgment from which an appeal may be made to the Court under subsection(1).

19. The change occurred as a result of the passage of the 1993 IR Reform Act by then IR Minister Brereton. This Reform Act was monstrously long and most attention was focussed upon the introduction of the federal unfair dismissals legislation, the creation of a right to strike and the formation of the Industrial Relations Court of Australia.  Moreover, the changes to section 422 were produced by amendments to the original Bill (the amendments were almost as long as the Bill itself). Certainly not much attention was focused upon the change to section 56 to form the new section 422 as follows:

SECTION 422 APPEALS FROM STATE AND TERRITORY COURTS

“422(1)
[Appeal from State or Territory court]
An appeal lies to the Court from a judgment of a court of a State or of a Territory in a matter arising under this Act.

422(2)
[Leave to appeal not necessary]
It is not necessary to obtain the leave of the Court or the court appealed from in relation to an appeal under subsection (1).

422(3)
[Appeal to High Court not available]
An appeal does not lie to the High Court from a judgment from which an appeal may be made to the Court under subsection (1).”

20. Crucially the phrase “other than a Supreme Court” was missing. But it was thought (wrongly as it turned out) that this was just a “formal” amendment. The explanatory memorandum of the time sets out the reason for the omission. The explanatory memorandum is attached as “Appendix C”, and states:

“This is a formal amendment.  Proposed subsection 422(1) is deleted and a replacement provision inserted which states that an appeal lies to the Court from a judgment of a State or Territory court in a matter arising under the IR Act.  The previous subsection made reference to appeals from “a State court (other than a Supreme Court)”.  As the IR Act does not confer jurisdiction on a Supreme Court of a State or Territory in relation to any matter, the replacement provision no longer refers to a Supreme Court.”

21. Thus the 1993 IR Reform Act did not constitute any policy shift in relation to the section. It was not intended that the traditional balance between the Federal and Supreme Courts as co-equals
 should be disturbed. Nor that either court was higher than the other. It was simply not envisaged that the Supreme Courts could gain jurisdiction both by:

· the express conferral of jurisdiction; and also 

· the raising of an IR Act defence in a Supreme Court matter. 

22. It took some five years for the full realisation of this drafting mistake to become apparent: in TWU v Lee
. Thus by the error of removing “other than a Supreme Court”, the drafters of “Amendment 162” changed the balance without ever intending to do so.

23. Accordingly the 1956 –1994 form of the provision should be reinstated as follows:

SECTION 422 APPEALS FROM STATE AND TERRITORY COURTS

“422(1)
[Appeal from State or Territory court]
An appeal lies to the Court from a judgment of a court of a State (other than a Supreme court) or of a Territory in a matter arising under this Act.

422(2)
[Leave to appeal not necessary]
It is not necessary to obtain the leave of the Court or the court appealed from in relation to an appeal under subsection (1).

422(3)
[Appeal to High Court not available]
An appeal does not lie to the High Court from a judgment from which an appeal may be made to the Court under subsection (1).”

Section 127

24.
As I set out in Appendix “A” and “B”, section 127 has been rendered largely ineffective by judicial interpretation.

25.
The proposed changes to section 127 do not adequately deal with the problems associated with this interpretation.

26.
The More Jobs, Better Pay Bill sought to repeal sections 127(5) and 127(6) and replace them with section 127AAA.  This proposed section gave the Supreme Court jurisdiction to grant injunctions to enforce orders directed against unlawful industrial action made by the Commission under section 127.

27.
The amendments currently proposed in relation to section 127 do not go this far.  There is no reason why the Supreme Court should not also exercise jurisdiction in these matters.  

28.
This would enable employers and other parties aggrieved by unlawful industrial action, to enforce the compliance provisions of the WR Act, which is currently difficult in the Federal Court. 

29.
This may reduce the current level of forum shopping and the pressure of the forum race that has become characteristic of recent industrial disputes.

30.
This may also reduce the current degree of jurisdictional creep, enabling parties to bring a section 127 proceeding and a proceeding in tort simultaneously in the same court.

____________________________

STUART WOOD

Latham Chambers

24 May 2000
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� Victorian Bar.


� Stephen Long, ‘Vic AMWU Could Fall to Hard Left’ Australian Financial Review, Monday 22 May 2000, pg3.


� (Cth) 1996.


� A brief biography of Bornstein is provided in, Helen Trinca and Anne Davies, Waterfront- the Battle that Changed Australia (2000) pg 121.


� Australian Industry Group v Automotive, Food, Metals, Engineering, Printing & Kindred


Industries Union [2000] FCA 629 (12 May 2000), per Merkel J.


� Needless to say, the views expressed in this submission are clearly mine and mine alone.


� (Cth) 1993.


� (Cth) 1999.


� See Appendix A, pg14.


� See Oceanic Sun Line Special Shipping Company Inc v Fay (1988) 165 CLR 197 per Deane J; “A party who has regularly invoked the jurisdiction of a competent court has a prima facie right to insist upon its exercise and to have his claim heard and determined.” Justice Deane (as he then was) is the current Governor-General.


� See for example the Patricks litigation:  Patrick Stevedore No 1 Pty Ltd v MUA  (1998) 79 IR 268 (Beach J); The Appeal heard in the Supreme Court of Victoria- Court of Appeal: MUA & Ors v Patrick Stevedores Operations Pty Ltd & Anor (1998) 79 IR 317; In the Federal Court: MUA v Patrick Stevedores No1 Pty Ltd (1998) 79 IR 281 (North J); And on appeal to the Full Court of the Federal Court: Patrick Stevedores Operations No2 Pty Ltd & Ors v MUA & Ors (1998) 79 IR 305.


� See the elaborate cross-vesting legislation and Chapman v Jansen (1990) 100 FLR 66 at 82, where the court discusses the purpose of the legislation; “The basis purpose is to end ..barren jurisdictional disputes…..especially between the Federal Court and the State Supreme Courts… [and]… that forum shopping and jurisdictional creep are discouraged, subject always to the ‘interests of justice’ in the individual case…”


� Section 170NC.


� TWU v Lee (1998) 84 FCR 60.


� Attorney-General (Cth) v R (the Boilermakers case) (1957) 95 CLR 529.


� (Cth) 1988.  Amended by the IR Reform Act 1993, and then amended and renamed, The Workplace Relations Act 1996, by the WROLA Act 1996.


� CFMEU v Mirvac Constructions [2000] FCA 341 (24 March 2000), per Ryan J at paragraph 36.


� (1998) 84 FCR 60.
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