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The Senate Employment, Workplace Relations, Small Business and Education Committee

Inquiry into

the Workplace Amendment Bill  2000.

INTRODUCTION
This submission from the W.A. Branch of the LHMU is designed to complement those of the ACTU and the LHMU National Office.  We share the concerns raised by both those organisations about the short time frame provided for consideration of the legislation given the impact it will have on our members.  While it has not been possible to provide a detailed submission in the time available, the issues raised below provide an indication of the potential impact of the legislation on our members.  Given an extension of time and/or the opportunity to appear before the Senate Committee a more extensive submission would be made.

The W.A. Branch of the LHMU is an organisation of approximately 18,000 members covering a diverse range of industries in both the public and private sectors throughout the state.  Health is the major industry but others are education, water supply, children's services, laundries, aged care, bakeries, hospitality and tourism, dairies, chemicals, cleaning, paint and other manufacturing industries as well as specialised areas such as the Ambulance Officers, National Park Rangers and workers at the Zoo.  The majority of these members are covered by Awards or Agreements of the Australian Industrial Relations Commission or current applications to obtain same.

Two-thirds of the Branch's membership are women, many are from non English speaking backgrounds and many work less than full-time hours.  They are thus among the most vulnerable groups of workers in a de-regulated industrial environment.

PATTERN BARGAINING
One of the primary purposes of the legislation is purported to be to “outlaw pattern bargaining.”  While some publicity has been given to campaigns of Unions such as the AMWU in the manufacturing industry and the CFMEU in the construction industry there has been no reference to any of the industries covered by the LHMU, yet the impact of this legislation on our members will be substantial.  No evidence has been presented as to what is wrong with Union members establishing common policies for the conduct of our affairs.  Indeed the very objects of the LHMU emphasise such a collective approach.

Whereas the term pattern bargaining has traditionally been used in reference to seeking common outcomes in enterprise bargaining, in the proposed legislation, the term pattern bargaining encompasses common claims and conduct.  This would include :

*
A common claim on a particular issue across an industry eg. a scheme providing for portability of entitlements.

*
A common claim developed by delegates across an industry which provides the basis of enterprise level negotiations ie. a common claim does not necessarily provide common outcomes.

*
International agreements with multinational companies eg. ACCOR/LHMU which are then reflected in enterprise level agreements.

Furthermore the serving of a log of claims, which is the way industrial parties have accessed the federal jurisdiction for decades, could now be seen as pattern bargaining.

The role of the Commission in determining whether a claim is pattern bargaining is likely to be problematic, given the issues outlined above.  Furthermore, the proposed 170LF(4) which requires the Commission to have “particular regard to the views of the employers” when determining if conduct is pattern bargaining is yet another example of how unbalanced the legislation is.

ISSUES ARISING
The legislation makes an assumption that only employees are involved in pattern bargaining.  The plain-English “template” recently prepared by the Office of Employment Advocate is surely an example of pattern bargaining, as are the various documents developed by employers.  For example, in negotiating agreements in the health industry in W.A., government employers were unable to negotiate a wages clause which made any reference to the GST due to the Government prohibiting this.  Attachment One is the relevant Government instruction.

There are many other examples the Union could, given greater opportunity, draw to the Committee’s attention from both the public and private sector.  Attachment Two, a memo received from one employer in the private health industry during the course of enterprise bargaining negotiations is quite instructive in this regard.  Not only is the employer arguing that what should apply to our members is what they have applied to their other workers covered by different Unions, but also what is applied in other Hospitals.  If that is not pattern bargaining by the employer, where is the difference with what the Union does ?

Moreover, in a number of industries employers want a common set of standards to apply.  For example in meetings in recent months with representatives from the Executives of the industry bodies in both the cleaning and security industries this has been the position put by them.

INDUSTRIAL ACTION
Proposed legislative changes continue to reinforce the view that it is only industrial action by employees that should be further regulated and restricted.  Meanwhile employers taking industrial action such as forcing workers to accept a lower rate of pay and conditions in order to protect their jobs, continues unhindered.

In relation to the specific amendments the Union makes the following comments :

(i)
170MM
The Workplace Relations Act already contains very complex provision that must be complied with in order that employees can participate in protected action.  The new 170MM will just provide further avenues for legalistic challenges to legitimate industrial action.  The proposed legislation would potentially catch partners, friends and relatives and members of the community who seek to support workers in industrial campaigns.  170MM is as much a restriction on the democratic rights of the community to participate in the issues of the day as it is an attack on workers.

(ii)
170MWA
Cooling Off Period

This will simply provide a further avenue for litigation in an already complex process.  Employers will make applications for a suspension of the bargaining period as a matter of course to win a tactical delay in the bargaining process.  The Act already provides for a 3 day cooling off period before any action can begin.

THE PROCESS
The tabling of the legislation, the proposed Senate Inquiry restricted to one day of hearings, and the Minister’s stated desire to have the legislation in place by July 1st is an outrageous denial of natural justice for the members of the LHMU, who will be adversely affected by this legislation, to have their concerns heard.

In relation to the issues outlined above, the LHMU WA Branch would seek to provide extensive evidence to the Committee - both by way of submission and in person.  However, given the restrictions (time line, lack of ability for LHMU  nationally to appear, let alone any of our State or Territory Branches) it appears that this will not be possible.  The Senate runs the risk of being seen as a rubber stamp to the Government’s legislation unless it allows adequate time to properly consider all of the implications of the proposed Amendments.

FURTHER INFORMATION can be obtained from :

Helen Creed

Secretary

Australian Liquor, Hospitality & Miscellaneous Workers' Union, W.A. Branch

P O Box 414, Subiaco WA  6904

Phone : (08) 93885400 

Fax : 
   (08) 9382 3986

Email : lhmuwa@lhmu.org.au
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