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Introduction

1. This submission is made by the Victorian Trades Hall Council (VTHC).  VTHC notes and supports the submissions of the Australian Council of Trade Unions (ACTU), State Trades and Labour Councils and trade unions, which all express concern about and opposition to, the proposals contained in the Workplace Relations Amendment Bill 2000 (the Bill).

2. VTHC rejects all elements of the Bill for the following reasons:

a. The provisions are inconsistent with Australia’s international obligations;

b. The provisions are inconsistent with the objectives of the Workplace Relations And Other Legislation Act 1996 (the Act);

c. The provisions are ill-conceived and have serious ramifications on the operation of other sections of the Act;

d. The provisions are discriminatory and biased in the favour of employers, and;

e. The provisions of the Bill are consistent with proposals contained in the original Workplace Relations Amendment Act 1996 and the Workplace Relations Legislation Amendment Bill 1999, which were rejected by the Senate at that time.

3. VTHC is extremely concerned that the that public debate on, and scrutiny of, this Bill is being stymied due to the limited time available for the preparation of submissions and the fact that only one day has been set aside for oral submissions.

4. VTHC has found that the limited time available to prepare submissions has excluded many organisations, associated, affiliated or aligned with VTHC, from expressing their opinions on this Bill.

5. The provisions of the Bill will have significant social, political and economic implications for Australian workers.  VTHC considers it imperative that the Senate Employment, Workplace Relations, Small Business and Education Committee, is granted sufficient time to ensure all information it requires to consider the impact of this on workers is made available.  We urge the Committee to extend its hearing and reporting schedule by at least one month.

6. There is no reason or factor which necessitates such urgency in this matter.

Australia’s International Obligations

7. The VTHC submits that the Act is inconsistent with Australia’s international obligations.  VTHC further submits that the provisions of the Bill do not seek to rectify the current inadequacies of the Act, as identified by the International Labour Organisation (the ILO).  Indeed, the Bill will exacerbate those breaches of International Conventions to which Australia is a signatory.

8. The Act details at Section 3 Principal Object of this Act:

‘The principle object of this Act is to provide a framework for cooperative workplace relations which promotes the economic prosperity and welfare of the people of Australia by:…

…(k)
assisting in giving affect to Australia’s international obligations in relation to labour standards.’

9. Trade unions are formed to enable workers to bargain collectively.  This is the primary role of unions.  The right to strike is a fundamental element of the right to bargain collectively.

10. The United Nations Universal Declaration of Human Rights includes , ‘Everyone has the right to form and to join trade unions for the protection of their interests’ (Art 23, para 4).  The United Nations International Covenant on Economic, Social and Cultural Rights, provides for ‘ the right to strike, provided it is exercised in conformity with the laws of the particular country’ (Art 8, para 1(d)).

11. The ILO conventions 87 and 98, while not explicit in referring to the right to strike, imply that this is a basic human right, subject to the laws and limitations of particular countries.

12. Following a complaint from the ACTU in 1997 concerning the Workplace Relations Act, the ILO Committee of Experts published observations regarding Australia’s alleged breaches of Convention 87, Freedom of Association and Protection of the Right to Organise, in March 1999.  With regard to the subject matter of strikes the Committee of Experts observed:

‘The Committee notes that protected industrial action may only be taken during a bargaining period in negotiations for a certified agreement; thus, the subject-matter of industrial action is limited in scope to those matters that may be covered by a certified agreement, namely, matters pertaining to the relationship between an employer and employees in a single business or part thereof (section170LI).  The committee notes that by linking the concept of protected industrial action to the bargaining period in the negotiation of single-business certified agreements, the Act effectively denies the right to strike in the case of the negotiation of multi-employer, industry-wide or national-level agreements, which excessively inhibits the right of workers and their organisations to promote and protect their economic and social interests.  The committee notes further that the Act prohibits industrial action with the aim of coercing an employer to make payments in relation to periods of industrial action (sections 166A and 187AB), (sections 166A and 170MW), which also, in the view of the Committee, excessively limit the subject-matter of a strike’.

13. Following correspondence from the ACTU in August, 1997, which raised concerns about the Act’s adherence with Convention 98, Right to Organise and Bargain Collectively, the ILO Committee of Experts concluded:

‘…the choice of bargaining level should normally be made by the parties themselves, and the parties’ are in the best position to decide the most appropriate bargaining level (see General Survey on freedom of association and collective bargaining, 1994, paragraph 249).  The Committee requests the Government to review and amend these provisions to ensure conformity with the Convention’.

To ensure that Australia’s conforms with international obligations under the ILO Convention numbers 87 and 98, VTHC recommends that the Act be amended so that:

· legislation does not confine the scope or the level of bargaining;

· parties to an industrial dispute can determine the bargaining level most appropriate to settle such a dispute, and;

· legal industrial action in support of collective bargaining claims is not restricted.

Pattern Bargaining

14. This Bill is focussed on the metal industry unions in Victoria.  The Committee should be under no illusions however.  This Bill will affect the industrial activity of all unions, from unions representing teachers to nurses to transport workers.  All unions use ‘pattern bargaining’ to varying degrees over a period of time.

15. The Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999 did not contain a definition of so-called ‘pattern bargaining’.  Rather the Bill sought to include in the Act circumstances that did not constitute ‘pattern bargaining’.

16. VTHC notes that detailed submissions and discussion on the issue of so-called ‘pattern bargaining’ and indeed on what elements constitute ‘pattern bargaining’, occurred during the Senate Employment, Workplace Relations, Small Business and Education Committee (the Committee) inquiry into the above Bill.

17. The Australian Industry Group (the AIG) provided the Committee with its proposal of a definition of pattern bargaining, which was:’…a course of conduct, or bargaining, or the making of claims involving the seeking of common wages or other employment entitlements which is found by the Commission to form part of a general campaign:

(i)
that extends beyond a particular site of work; and

(ii)
is in respect of both employees employed by, and not employed by, the employer who employs employees at the site referred to in (i) above or by a related corporate body of that employer as defined in the Corporations Law; and

(iii) is contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level.’

18. The current Bill proposes to include a definition of ‘pattern bargaining’ that replicates that previously proposed by the AIG.  However VTHC notes that the AIG position when suggesting the above definition was that the ability to make common agreements covering all employees on large building projects be maintained and provisions for the exemption of sub-contractors from their existing certified agreements while working on large building projects be included in the Act.

19. It must be noted that the AIG position on ‘pattern bargaining’ was in response to fears for its members whose current certified agreements have common expiry dates and the financial pressure this may place on employers, who will be subject to agreement negotiations at the same time.  

‘Ai Group’s principal concern and the reasons we seek more effective compliance measures, particularly arises out of a situation in Victoria brought about by a small group of unions…Ai Group is not targeting the great majority of unions that continue to operate within the bounds of proper conduct, including conduct involving protected industrial action’, (Consideration of the Provisions of the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, Submission No. 392, Australian Industry Group and the Engineering Employers’ association, South Australia, vol14, pp3103, 3109).

The Minister for Employment, Workplace Relations and Small Business made special mention of the matter of common expiry dates in the Second Reading speech of the Bill.  Clearly, the industrial matters relating to the metal industry unions Campaign 2000 is the motivating force behind this legislation.  

VTHC is informed by the unions that comprise the Metal Trades Federation of Unions (MTFU), that they propose an industry framework approach for the following reasons:

(i) the concurrence of bargaining that occurs as a result of common agreement expiry dates will be less disruptive to industry;

(ii) there are major issues that cannot be dealt with on an enterprise basis (e.g. working time and job security issues such as working hours, use of casuals and contract labour and portable entitlements schemes).

(iii) issues relating to skills training, skills maintenance and industry policy can be addressed via the formation of an industry framework.  This will eliminate the current occurrence of too few employers providing the training needs of their industry for the benefit of all employers and;

(iv) many employers are prepared to engage in this type of bargaining as it ‘levels the playing field’.

VTHC further notes and believes that unions that constitute the MTFU do not seek to end or eliminate enterprise based negotiations on enterprise specific issues.  Indeed, the proposed agreement incorporates an enterprise specific section.

20. In seeking to circumvent Campaign 2000, the Bill contains provisions that are greater in scope than those discussed during the Senate Committee inquiry last year.  VTHC submits that the proposals in the Bill are ill-conceived and have ramifications on other Sections of the Act that at first glance may not be evident.

21. As stated in the objects of the Act and in the Ministers second reading speech of the Bill, the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and the employees at the workplace or enterprise level.  These matters include the means for determining wages and conditions of employment and the most appropriate form of agreement for particular circumstances.  

22. In seeking to place a ‘blanket ban’ on all forms of so-called ‘pattern bargaining’ the provisions of the Bill make no allowance for the respective wishes of parties to an industrial dispute on the most appropriate bargaining level for those parties.

23. It must be noted however, that the definition of ‘pattern bargaining’ included in the Bill only applies to employee organisations.  This would raise the ludicrous situation where employers may pursue industry claims and lock workers out of the workplace in pursuit of those claims, but unions who are prevented from making such claims are unable to seek remedies to stop such action.

24. The Bill is clearly discriminatory as employers would be able to embark on a course of action that other parties are prevented from.  We do not seek amendment of the Bill to remedy this deficiency.  In our view employers are entitled to ‘pattern bargain’ and we endorse it.  All unions seek is the ability to do likewise where appropriate.

25. VTHC submits that both employers and their organisations and employees and their unions currently engage in bargaining processes that may be identified as ‘pattern bargaining’.  As submitted above, the AIG sought exemptions from the ‘blanket ban’ on so-called pattern bargaining during submissions into the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999 inquiry.  The minority report of the Labor Senators in the report of this inquiry makes mention of this fact:

‘6.63
In fact, many employers did not support the proposals for a blanket ban on pattern bargaining, believing that there were cases where common agreements were to the benefit of employers as well as employees’. (Report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, November 1999, page 249)

26. The Labor senators also referred to the following employer examples of this position contained in submissions:

· Submission No. 267, Master Builders Australia Inc., vol 6, pp 1231-4;

· Submission No. 375, Business Council of Australia, vol 12, p. 2630;

· Submission No. 392, Australian industry Group and the Engineering Employers’ Association, South Australia, vol 14, pp 3104-7;

· Submission No. 399,Australain Chamber of Commerce and Industry, vol 15, pp 3366-7;

· Submission No. 381, Australian Mines and Metals Association Inc., vol 13, p. 2847, and;

· Submission No. 167, Australian Catholic Commission for Employment Relations, vol 4, p. 752.

27. It is relevant to note a recent decision of the Australian Industrial Relations Commission (AIRC) with respect to so-called ‘pattern bargaining in the construction industry.  
‘…Whilst there may have been criticisms of the "pattern bargaining" approach as a matter of principle, as far as I am aware, there has been no decision of a Full Bench of this Commission which has declared it to be contrary to the WR Act.  Further, from my experience of the building sector, where there is a predominance of small employers and a significant movement by employees between employers, a coordinated approach to negotiations for enterprise agreements is both practical and sensible. In addition, there is no evidence before the Commission to suggest that such agreements are not entered into freely by the employers concerned. 

Further, in my experience, pattern bargaining already exists within the civil/mechanical engineering sector of the industry, not necessarily at the instigation of the CFMEU.  Indeed, support for the concept of industry or sector wide bargaining was apparent in the evidence of employers in this application.  I can find no justification for finding that indulging in pattern bargaining constitutes some form of misconduct that should prevent this application being granted. (Williams SDP, Australian Industrial Relations Commission Dec 070/00 M Print S2640, para 109, 110).

28. Trade unions in Australia are not enterprise based.  That is, unions represent workers across industries and occupations.  Despite the preference of the Minister for Workplace Relations and Small Business, this situation will continue.  The desire of union members to campaign for similar conditions across industries or employers is intrinsically linked with this historical fact.

29. Australian workplaces will always need to develop new standards related to basic conditions of employment.  Employment conditions such as superannuation, workplace safety are examples of these standards.  

Superannuation is now accepted as a condition of employment for most sections of the Australian workforce.  VTHC believes it is important to note that superannuation clauses were inserted in awards after a successful industrial campaign in the mid-1980s.  Unions included in their award log of claims superannuation clauses, that were then served on employers within industries /sectors.  Those industries were then in a position to judge the merits of those claims, as it effected their industry and respond appropriately.  Employer associations together with their members considered that superannuation was an important core condition of employment, and rather than applying to select employers, superannuation should apply to the whole industry.  Rather than having a negative effect on the competitiveness of employers, superannuation has enhanced all Australian workplaces.  Under the proposed legislation, an advance such as superannuation would not have been possible.

The ability for unions to campaign at an industry level on conditions including skills training, job security, apprentice opportunities and portable entitlement schemes for example, are quite properly developed at an industry level.

30. It is inconsistent and inappropriate that workers with similar service, skills, ages, abilities and jobs could be paid differing base rates of pay in the same industry.  So too, it is also inappropriate that contract workers negotiate on each of their engagements minimum conditions of employment that should bind their whole industry.  (An example of this is the situation of stunt actors who would be required to negotiate minimum safety requirements for each ‘shoot’ that should apply irrespective of the production company that employs them that day).

31. It is the experience of VTHC that the core element of claims made by individual employers and their employees are based on policy matters relating to pay rates, the skill needs and employment security issues of entire industries.  It is inefficient, and indeed often impractical, to replicate these matters enterprise by enterprise.

32. The Committee was presented with evidence during last year’s inquiry into the provisions of the Workplace Relations Legislation Amendment  (More Jobs, Better Pay) Bill 1999, of the economic benefits of multi-employer or industry bargaining.  Professor Joseph Isaac submitted:

‘It is difficult to understand the in-principle objection to multi-employer agreements.  There may be situations where a number of employers in the same industry prefer to deal collectively with the union and to have, as far as possible, uniform wages and conditions within the industry, while allowing certain variations to meet the circumstances of particular firms.  Competition and profitability would then be based on managerial performance…on economic grounds, uniformity in pay and conditions ensures greater efficiency in the allocation of resources’. (Submission No. 377, professor Joseph Isaac, vol.12, pp.2692-3.)

VTHC agrees with that submission.

33. In our view, the argument used by the Minister, that economic efficiency and improved productivity can only result from an exclusive focus on enterprise bargaining, is fallacious.  Other countries have made significant economic improvements with systems that allow bargaining at levels other than at the enterprise.

It is relevant to note the findings of the International Management Development Institute in Lausanne, Switzerland.  Each year this Institute publishes a renowned and influential study titled ’World Competitiveness Yearbook’, which accesses and ranks 47 nations with regard to how a countries environment sustains the competitiveness of nations.  At April 2000 the ranking is as follows:

1
USA

2
Singapore

3
Finland

4
Netherlands

5
Switzerland

6
Luxembourg

7
Ireland

8
Germany

9
Sweden

10
Iceland

11
Canada

12
Denmark

13
Australia

The top ten rankings include mainly Northern European countries.  All of these countries have a system of regional/national/industry bargaining.  Supplementary agreements are negotiated at the local level to augment the conditions agreed upon at a higher level.

Finland has moved from 15th place in 1996 to 3rd in the latest Yearbook.  This movement is repeated for Netherlands 7th in 1996 to 4th in 2000, Germany 14th in 1998 to 8th in 2000 and Sweden 17th in 1998 to 9th in 2000.  The system of collective bargaining has not had any negative impact on these countries competitiveness, indeed they have improved their performances.

Australia however is moving in the opposite direction ranked 12th in 1999 and 13th in 2000.

It is also our understanding that none of the top 12 countries actually proscribe or prohibit industry or multi-employer level bargaining.  We also note that the provisions of the current Act and the Bill would put us in the select company of a small number of nations including Turkey, Indonesia, Chile and Swaziland which also prohibit industry or multi-employer bargaining (see the International Confederation of Free Trade Union’s 1999 Annual Survey of violations of Trade Union Rights, p. 9, Australian Council of Trade Unions Submission on Workplace Relations Amendment Bill 2000)

Wage Disparity

34. VTHC submits that the ability for industrial parties to negotiate industry standards reduces the tendency, in a deregulated environment, for disparate wages and conditions across that particular industry.

35. Further VTHC submits that that the ability for the industrial parties to negotiate industry standards is beneficial to employers who are confronted with unfair competition from rivals within the industry who are able to take advantage of the limited bargaining power of their workers.

36. For many years the Australian system of awards through wage relativities recognised the tenet of equal pay for equal work.  The provisions of the proposed Bill in conjunction with the Act, would further enshrine the economic rationalist approach of equal pay for equal bargaining power.  Those with the ability to bargain successfully will be afforded fair and reasonable terms and conditions, but those with no bargaining ability will have lesser terms and conditions.

37. This point is highlighted in a recent article by John Buchanan, Ron Callus and Chris Briggs that was published in the Journal of Australian Political Economy:

‘In 1989, the fitters rate was 77.4 per cent of the average market rate.  Obviously, the pay rate of many fitters was well above the award minimum.  For process workers, the award rate of pay was 87.7 per cent of average market rates, reflecting lower levels of bargaining power and greater reliance on the legally enforced minimum rate.  Seven years on, a major divergence was clearly apparent between those with and without agreements.  Amongst workers on the C10 rate (e.g. basic fitters), those without agreements still received essentially the same wage relative to the award rate (i.e. 77.4 per cent) but award rates declined dramatically in real terms during this period.  More skilled workers on agreements appear to have avoided this outcome because the award now only represents about 72.2 per cent of their actual pay rate.  The situation for process workers (C13’s) has been more dramatic.  On average, the award rate was 91.8 per cent of the rate paid for those workers without agreements.  This means that not only have award rates fallen, but their earnings relative to the award rate have also fallen, indicating a significant loss in real pay.  Once again, however, those on agreements appear to have protected themselves from falling award rates.  For C13 workers with agreements, the award rate only represents 77.2 per cent of average earnings, i.e. 10 per centage points lower than the level prevailing before decentalisation of wage determination, indicating a significant improvement in pay relative to those workers without an agreement.

Wage dispersion appears to have occurred between workers on collective agreements and awards.  Wages for non-agreement employees have at best maintained their pre-existing relativity to award standards (e.g. C10 fitters), at worst fallen against pre-existing award standards (e.g. C13 process workers).  As award rates themselves have fallen relative to the average rate of ordinary time earnings growth for manufacturing workers, these workers have suffered a significant drop in their relative earnings.  Indeed, it appears that agreement employees have generally maintained their standing relative to manufacturing AWOTE (Average Weekly Ordinary Time Earnings) whereas non-agreement employees have fallen behind.  Hence, it appears increased dispersion of earnings is due to a fall in earnings growth at the bottom end of the labour market as much as it is due to an increase in earnings growth at the top end of the labour market.

In summary, dispersion in earnings between and within industries and occupations has risen along with the increase in ‘average’ wage income.  The divergence between wage growth for awards and enterprise agreements is a major source of this wage dispersion.  Consequently, although the aggregate decline in AWOTE during the 1980s has been reversed during the 1990s, workers at the bottom end of the labour market have not benefited due to growing wage fragmentation and dispersion.’ (Journal of Australian Political Economy No. 43, What Impact has the Howard Government had on Wages and Hours of Work?, John Buchanan, Ron Callus and Chris Briggs, pp.11-13).

38. The Supplementary Report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, Senator Andrew Murray: Australian Democrats: November 1999, also identifies this point:

‘National Wage Increases awarded by the AIRC under the new Act for the lowest paid over the last three years have totalled $36 a week, 50% more than the $24 a week awarded in the last three years of the Labor Government.  Despite these real increases at the bottom end, the ABS reports that the distribution of income in Australia grows more unfair each year.’ (Report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, p. 390)

39. VTHC submits that the Act provides no provisions that will overcome the growing trends of wage disparity.  Rather than tackle this issue, the Bill seeks to place further barriers in front of those who rely on the safety net of minimum conditions and have no bargaining power, to make up any gap.  

40. This point is also highlighted in the recent article by John Buchanan, Ron Callus and Chris Briggs that was published in the Journal of Australian Political Economy:

‘At this stage, the impact of the Act is more ideological and political than economic but the clear intent of the WRA is to further increase managerial prerogatives which will inevitably lead to further fragmentation and inequality. …Addressing fragmentation and its attendant consequences for equity and efficiency will require more than just amendments to the current Act.  Instead, it requires adopting a “whole of labour market” approach that addresses the relationship between strong and weak labour market segments as well as the wage-setting mechanisms within high and low pay sectors. …Unless Australia breaks with the trajectory of market-driven fragmentation, further wage inequity in inevitable.’  (Journal of Australian Political Economy No. 43, What Impact has the Howard Government had on Wages and Hours of Work?, John Buchanan, Ron Callus and Chris Briggs, pp.19-20).

VTHC regards industry or multi-employer bargaining as a logical way of rectifying this gap, eliminating strong and weak labour market segments in the same industry.

41. The majority Report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, November 1999, includes:

‘3.30
Furthermore there was no empirical evidence presented to the Committee showing a direct link between the WR Act and job insecurity.  Further arguments were advanced relating to casual employment.  While it is true that many people work as casuals by choice it is also the case that some workers who work as casuals because that is what they have been offered.  However, the committee notes that, in this context, the WR Act does not express any positive preference for one type of employment over another.’  (Report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, November 1999, page 30).

42. This position was recently endorsed by the Minister for Employment, Workplace Relations and Small Business:

‘Neither the Government nor the Workplace Relations Act expresses a positive preference for any one way of working – be that full-time, part-time, casual, agency or contract work.  The emphasis of the Act is in providing employer and employee choice’. (Minister for Employment, Workplace Relations and Small Business, 18 May 2000, Speaking Notes, Challenges for Management in the Modern Workplace, Address to Year 2000 Annual Joint management Lecture, Gippsland)

43. The minority report of the Labor Senators in the report of this inquiry also comments on casual employment:

‘1.83
…From August 1989 to August 1999, the number of casual employees in Australia rose by 69 per cent and the number of other employees by 7 percent. (Submission 473, Queensland Government, vol.23, p. 5947).  Between 1996 and 1998 alone, the number of full-time casual employees rose by 10.5 per cent and part-time casual employees by 3.6 per cent. (Evidence, Dr Barbara Pocock, Canberra, 28 October 1999, p.516).  One in four Australians is now in casual employment. (Submission 496, Dr Barbara Pocock, vol. 24, p.6191).’  (Report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, November 1999, page 170).

44. The affect of casual and precarious employment on job security and the ability to bargain collectively was detailed at length in the minority report of the Labor Senators in the report of this inquiry, and VTHC would refer the Committee to Chapter 9 – the Impact on Job Security, Unfair Dismissals, Job Prospects, The Protection of Employee entitlements and Conditions and Whether these can be Improved, of the Report.  VTHC would direct the attention of the Committee particularly to paragraph 9.15:

‘9.15
This and other evidence to the Committee shows in other words that the Workplace Relations Act 1996, which eroded the protective capacity of the award system, reduced the powers of the Commission and the unions and left many employees to fend for themselves in bargaining for their wages and conditions, has had a particularly severe effect on those in precarious forms of employment.  The Government claims that in its next round of so-called ‘reform’ would create more jobs, bringing about better pay and improve productively and competitiveness.  Evidence to the Committee shows that it would entrench the inequity and disadvantage which the 1996 legislation created and which has caused so much apprehension and insecurity among employees.’

45. VTHC notes the submission of the Queensland Government on this matter, particularly:

‘Casual employees are much more likely than permanent employees to be excluded from standard benefits, receive lower rates of pay and be exposed to employment insecurity.’ (Submission No. 473, Queensland Government, vol.23, p.5946.

46. VTHC submits that the increasing numbers of casual employees, leads to a increasing rate of job insecurity, which in turn leads to a lessening of bargaining power and therefore greater wage disparity.

47. VTHC submits that the Federal Parliament has not tackled the important issues of workplace stress, job insecurity and wage disparity.  The Workplace Relations Act 1996 deregulated many aspects of making agreements and this Bill seeks to enshrine those characteristics of the modern workplace by limiting the ability of employees to seek industry standards.  Not only is there no legislative protection against casualisation and job security, but also the Bill seeks to deny workers the avenue of industry or multi-employer bargaining to redress these issues.

Section 127 – orders to stop or prevent industrial action

48. VTHC reiterates our support for the legal right to strike and to take industrial action in accordance with international law.  VTHC opposed the introduction of Section 127 in 1996 and submits that this section of the Act is utilised almost exclusively by employers to stop a legitimate part of any industrial dispute, industrial action.  In many cases Section 127 orders have become the focus of employers industrial strategies rather than on the resolution of that dispute.

49. VTHC notes the Democrat Senators’ Report with regard to the proposed provisions relating to Section 127 of the Workplace Relations Legislation Amendment (More Pay, Better Jobs) Bill 1999.  In particular VTHC notes:

‘Section 127 does not need to be changed.  The existing section 127 provides a strong deterrent to disruptive industrial action, and the Government has failed to make out a case that the provisions are not working and need these reforms.’ (Report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, p. 397)
50. VTHC notes the minority report of the Labor Senators with regard to the proposed provisions relating to Section 127 of the Workplace Relations Legislation Amendment (More Pay, Better Jobs) Bill 1999.  In particular VTHC notes:

‘6.73
An examination of the practice in relation to the current provisions demonstrates that these amendments are unjustified.  Most disputes that are the subject of s.127 applications are resolved without orders having to be made.  Only 14.8% of applications result in orders.  Orders have been refused in only 9% of cases, a proportion of which were union applications against employers.  Over 50% of applications that required determination were decided within two days of the application being made.  A further 19 % were determined within one week.  In only a few cases concerning unprotected action have orders been refused, and in those cases only on clear and justifiable grounds.’ ((Submission No. 329, Department of Employment, Workplace Relations and Small Business, vol. 11, p.2050) Report on the Workplace Relations Legislation Amendment (More Pay, Better Jobs) Bill 1999, November, 1999, page 251)

51. VTHC submits that these provisions ultimately seek to remove from the AIRC any discretionary powers when considering the merits of an application under this section.  This is an important issue.  For example, unprotected industrial action that arises as a result of a genuine and urgent safety issue (e.g. a prison officer slashed by a prisoner), should not always give rise to the issuing of an order.

52. As Vice President Ross of the AIRC obsevered in Re Patricks and the MUA (1998) 79 IR 239 when considering the exercise of the Commission’s discretion to exercise the powers conferred by s.127, the conduct of the parties is relevant.  At page 11 of the decision the Vice President said as follows: 

‘Conduct of the parties: the conduct of both parties prior to and during the industrial action may be relevant to the determination of whether or not the action is illegitimate. 

Actions by the applicants to these proceedings which may have provoked or exacerbated the industrial action in question may be relevant to the determination of whether or not that action is illegitimate.’ 

53. Further VTHC submits that these provisions place another restriction on the right of workers to take industrial action, and further push industrial disputes into the court system.

Cooling-off Periods & Jurisdiction of the Federal Court

54. VTHC again reiterates our support of the legal right to strike and to take industrial action in accordance with international law.

55. VTHC submits that the effect of the provisions of Item 11 of the Bill would provide confusion and uncertainty about the limited protection the Act provides for industrial action to be undertaken without threat of the award of damages.

56. VTHC submits that this provision will undermine the jurisdiction of the Federal Court.  The ability for employers to simultaneously commence proceedings in both the Federal and Supreme Courts’ is a cynical attempt to provide employers with the ability to ‘forum shop’.  This ill-conceived provision is born from the apparent belief of the Minister for Employment, Workplace Relations and Small Business and some employers that state Supreme Courts are more likely to grant injunctions to employers seeking to stop industrial action.

57. VTHC submits that the effect of the provisions of Item 12 of the Bill would provide another avenue for employers to stop a legitimate part of industrial, industrial action.  As with the above provisions relating to Section 127 orders, an application under this provision would become the focus of the employers campaign rather than dealing with the issues that have resulted in industrial action.

58. VTHC notes that the AIRC currently has the power to terminate a bargaining period if it is satisfied that a party is not genuinely trying to reach agreement. (s.170MW)

59. VTHC notes the Democrat Senators’ Report with regard to the proposed provisions relating to Industrial Action of the Workplace Relations Legislation Amendment (More Pay, Better Jobs) Bill 1999.  In particular VTHC notes:

‘In my view, it is difficult for the government to advocate a much greater tightening up of this area of industrial disputes, when it is simultaneously boasting that Australia has the lowest level of industrial disputation in eighty years.’ (Report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, p. 397)
60. VTHC submits that these provisions place another restriction on the right of workers to take industrial action, and further push industrial disputes into the court system.

Conclusion

61. VTHC notes the comments of Dr David Peetz, in his submission to the Committee last year regarding the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999 and the then provisions proposed regarding so-called ‘pattern bargaining’:

‘This proposal offends the principles of the bargaining model.  It takes away from the parties the opportunity to decide how they conduct their bargaining.  It further takes away the opportunity to decide the level at which they bargain…It appears to permit ‘pattern bargaining’ by employers (which can occur extensively) but not by unions….Its sole purpose appears to be to shift power away from employees to employers, but in doing so it distorts the bargaining model severely.’  (Consideration of the Provisions of the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, Submission No. 386, Dr David Peetz, vol. 13, p. 2927)

VTHC agrees with that submission and further submits that this position is not altered by the contents of the Workplace Relations Amendment Bill 2000.

62. VTHC submits that for the reasons stated this Bill does nothing to achieve the goals the Minister for Employment, Workplace Relations and Small Business, detailed in the second reading speech of this Bill:

‘…to ensure that Australia has a workplace relations system that sustains and enhances our living standards, our jobs, our productivity and our international competitiveness.’  (Workplace Relations Amendment Bill 2000, Second reading Speech, Minister for Employment, Workplace Relations and Small Business)

63. VTHC urges the Committee to recognise that this Bill serves only to further enhance the position and power of employers, to the detriment of workers who already are restricted by legislation that is found to be below the standards Australia has internationally committed to.

64. VTHC urges the Committee to reject this Bill in its entirety.
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