John Carter

Senate Employment, Workplace Relations, Small Business and Education Committee

Rm S1.61

Parliament House

ACT 2600

Dear Mr Carter

I understand you are taking submissions on the Federal Government's proposals to restrict so-called pattern bargaining.

I am Deputy Director of the Australian Centre for Industrial Relations Research and Training at the University of Sydney.  I have a major professional interest in this issue and believe research I have undertaken could be of assistance to the Committee investigating the proposed legislation.  Unfortunately due to the tight timeframes set by the Committee I cannot provide as comprehensive a submission as I would have liked.  Given this I would appreciate the opportunity of addressing the Committee if it conducts hearings in Sydney.  An overview of my most recent commentary on the Australian system of wage determination has been recently published in the March 2000 issue of the Journal of Industrial Relations.  It makes a reference to employer driven as well as union based pattern bargaining at pages 129 – 132.

The major points I would make about the proposed legislation are as follows.

(a) The proposed reforms an informed by woolly thinking about how labour markets operate.

The legislation assumes that for the purposes of enterprise bargaining somehow each workplace or business unit is an island capable of operating independently of others in its industry or other industries.  The essence of any labour market (Australian or otherwise) is that different business units are connected, either through the market mechanism of competition or by means of customer-supplier relations in a supply chain.  Workers operating in such environments will be affected by arrangements set in workplaces in their industry or in workplaces to which they supply or from which they receive supplies.  For example, in the retail industry in the early 1990s several companies changes their hours of operations consequent upon changes to penalty rates in their enterprise agreements.  This put pressure on their competitors to match such arrangements.  More importantly it put pressure on warehouses and transport companies to do the same.  The new pattern in working time arrangements that prevailed resulted as much from market forces as from enterprise bargaining as such.  It is important that the IR system has the capacity to recognise and work with such forces.  Amendments directed at denying or eradicating such tendencies are destined to cause inefficiencies and inequities as the parties grapple simultaneously with complying market pressures and the arbitrary dictates of poorly conceived legislation.

(b) The proposed reforms are predicated on a poor understanding of how the current enterprise bargaining system works

If one believed the rhetoric of Minister Reith one would have the impression that pattern bargaining results in a ‘one size fits all’ agreement across an industry.  The image that is conveyed is one of a tightly prescribed straightjacket that totally limits variability in outcomes cross enterprise agreements within a sector.  This is just not the case.  The construction industry is commonly cited as an example of an industry of where problems of this nature prevail.  As you may know our Centre maintains a data base of enterprise agreements (ADAM).  This now contains information on over 5000 agreements.  Currently we have data on 90 construction agreements registered in 1999.  It reveals that the average wage increase in these agreements is 5.1 per cent per annum.  What is interesting is that 20 per cent of agreements had increases in the range of 4.1 – 5.1 per cent and an equal proportion had a range of 5.1-6.1 per cent per annum. Fully 60 per cent were outside of this range.  In the industry that is allegedly the heartland of ‘pattern’ bargaining considerable variability exists.  It is well known that there are problems with the wage data in registered enterprise agreements.  What our material reveals, however, is that if there were pattern bargaining in the form commonly attributed to this industry we should be finding a high level of uniformity.  Rather than a straight jacket we find trends, but significant variability around these trends.

(c) The proposed reforms are discriminatory in that they are designed to single out unionised workers for special legislative attention

Because labour markets are social institutions common contours can be identified in them in terms of wages and conditions for different segments within it.  This is clearest in the managerial labour market.  Noble Lownes Cullen Egan Dell maintain a data base that measures quite precisely what different managerial employees receive.  This is used by large firms to set pay in light of the generally prevailing pattern for the class of workers of concern to them.  Equally the Office of the Employment Advocate has framework agreements for small business, the hospitality industry and call centres.  The challenge is not to extend the proposed amendments to encompass arrangements such these.  Rather the challenge is to have an IR system that does not discriminate against those who chose to bargain collectively through unions.  This is best achieved by simply abandoning the current proposed reforms.

(d) The proposed reforms will increase unfairness in the labour market

Pattern bargaining arises because workers and employers commonly recognise that those doing like work should, all things being equal, be treated equally.  This idea is not some antiquated notion that has passed its use by date.  It is a basic principle that underpins the common law: like cases should be treated alike.  To enact legislation which discourages the treatment of like case alike for that reason alone will, by definition, increase unfairness in the labour market.

Conclusion

The current system of enterprise bargaining needs drastic reform.  The changes that are required, however, would involve developing a system that worked with and not against labour market dynamics.  We have considered what should arrangements could look like in our recent book, Australia at work: Just managing?, Prentice Hall, Sydney, 1999.  The proposed legislation concerning pattern bargaining will only make current labour market problems such as wage inequality and long/unstable hours of work worse.  It is primarily for these reasons that I believe that more time should be devoted to considering the longer run implications of the proposed changes.  If that time is not available, then I believe the current proposals should be rejected.

As noted earlier I am happy to elaborate on these issues in person if the committee is interested.

Yours sincerely

John Buchanan

23 May 2000 

