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THE PANEL OF ADVOCATES
ICTUR, together with the Australian National Committee, has been closely monitoring the effect of legislative changes brought about by the Workplace Relations Act 1996 and of the changes proposed by the Workplace Relations Amendment Bill 2000.  The Australian National Committee determined to report upon the 1996 Act and the 2000 Bill and present a submission to the Australian Senate’s Employment, Workplace Relations, Small Business and Education Committee.  For that purpose a Panel of Advocates was constituted consisting of:

· Professor Keith Ewing, Professor of Labour Law at Kings College, University of London.
· Mr John Hendy QC, a leading Queen’s Counsel practising in industrial and employment law in the United Kingdom and at the New South Wales bar, and a Vice-President and past President of ICTUR.
· Mr Mordy Bromberg, a leading industrial barrister practising at the Victorian bar at Douglas Menzies Chambers and an international Vice-President and President of the Australian National Committee.
· Mr David Chin, a solicitor practising with the Sydney law firm Jones Staff & Company and Secretary-Treasurer of the Australian National Committee.
· Mr Anthony Lawrence, a leading industrial barrister practising at the Victorian bar at Douglas Menzies Chambers and an Assistant Secretary of the Australian National Committee.
· Mr Anthony Forsyth, Legal Officer with the Victorian and Tasmanian Branch of the Transport Workers Union, Research Associate at the Centre for Employment and Labour Relations Law, Melbourne University, and an Assistant Secretary of the Australian National Committee.
The Panel of Advocates wishes to acknowledge the extensive assistance in the preparation of this submission given by the following:

· Dr Jill Murray, Research Fellow, Centre for Employment and Labour

Relations Law, Law School, University of Melbourne.

· Toby Borgeest, a solicitor with the law firm Slater Gordon.
EXECUTIVE SUMMARY

· The Senate inquiry submissions made by ICTUR in respect to the Workplace Relations and Other Legislation Amendment Bill 1996 (“the WROLA Bill”) which substantially amended the Workplace Relations Act 1996 (“the 1996 Act”), and in respect to the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999 (“the 1999 Bill”), were vindicated by subsequent findings of the Committee of Experts of the International Labour Organisation.  

· The ILO Committee of Experts has repeatedly found that the 1996 Act contravenes fundamental ILO standards on freedom of association and the right to collective bargaining in a manner foreshadowed and then reiterated by ICTUR in its 1996 and 1999 Senate submissions.

· Australia should be seen fully to comply with international obligations because   Australia plays an important part in the community of nations and it is important that Australia demonstrates leadership in the observance and application of international human rights instruments

· ICTUR urges the Senate Committee to recommend that the government takes steps to comply with its international obligations, and to introduce amending legislation to comply with all relevant ILO Conventions, including Conventions Nos 87 and 98 and the Termination of Employment Convention.   

· ICTUR also urges the Senate Committee to recommend that the government desist from implementing the proposals in the Workplace Relations Amendment Bill 2000 (“the 2000 Bill”) that would compound Australia’s breaches of its international obligations and generate further criticism from the supervisory bodies of the ILO.
· The content of the 2000 Bill substantially reproduces some of the provisions in Schedule 11 of the 1999 Bill that was wholly rejected by the Senate in December 1999.

· The right to engage in and the right to strike in the context of “pattern bargaining” are, unequivocally, fundamental human rights.

· The right to strike and the right of collective bargaining, including the right to engage in and take industrial action in the context of multi-employer and industry-wide bargaining, are regarded internationally as central components of a select cluster of “core” labour standards that form a subset of internationally accepted basic human rights.

· “Pattern bargaining” is an important and legitimate means for unions to advance workers’ interests on industrial issues and issues of broad economic and social policy.

· Both existing Australian law and the 2000 Bill are in glaring breach of Australia’s international obligations on the right to strike and the right of collective bargaining.

· As ICTUR argued in its 1996 and 1999 submissions to the Senate Committee, Australian law (including the 1996 Act’s provision of limited immunity from civil liability for ‘protected’ industrial action) does not satisfy the ILO jurisprudence on the right to strike and the right of collective bargaining.

· These views have been upheld by no less a body than the ILO’s Committee of Experts, which has found on several recent occasions that Australian law restricts these rights contrary to Conventions 87 and 98, because:

i.
it contravenes the principle of voluntary bargaining by favouring single-business agreements over multi-business agreements;

ii.
it excessively restricts the subject matter of strikes (ie. to bargaining in respect of single-business agreements, with no scope for multi-employer or industry-wide agreements);

iii.
it prohibits sympathy or secondary industrial action; and

iv. it restricts the taking of industrial action beyond permissible limits on strikes in essential services.

· The 2000 Bill, if passed, will increase Australia’s level of non-compliance with our international obligations in this area.

· The prohibitions on ‘pattern bargaining’ in the 2000 Bill would result in an amplification of major breaches of Conventions 87 and 98 identified by the Committee of Experts in its recent findings, ie. the existing restrictions on industrial action in support of multi-employer or industry-wide agreements and the existing preference afforded to single-business agreements.

· The proposals in the 2000 Bill dealing with section 127 orders amount to an unacceptable encroachment on the right to strike.

· When added to existing limits on strike activity, these new provisions would impose manifestly unreasonable conditions on the taking of industrial action in Australia.

· The provisions in the 2000 Bill broadening the circumstances in which a bargaining period can be suspended or terminated again fly in the face of the ILO Committee of Experts’ findings.

· The primary effect of the removal of the Federal Court’s capacity to issue anti-suit injunctions would be to substantially weaken the quality of the protection afforded to industrial parties by the 170MT immunity.

· Far from rectifying Australia’s lack of compliance with international labour standards, the 2000 Bill (particularly as it relates to industrial action) will result in an even greater degree of non-compliance and (inevitably) another rebuke from the ILO.

· The 2000 Bill is irreconcilable with the Minister’s recent speech to the ILO, where he pledged the Australian Government’s firm support for the ILO Declaration on Fundamental Principles and Rights at Work (which includes freedom of association as a fundamental commitment) – instead, the Government seeks through the 2000 Bill to place greater restrictions on the right to strike than ever before, in blatant disregard of its obligations as a member of the ILO.

INTRODUCTION

The International Centre for Trade Union Rights welcomes this opportunity to respond to the Senate Committee’s Inquiry into the provisions of the 2000 Bill.

1.
The International Centre for Trade Union Rights   

The International Centre for Trade Union Rights was established in 1987, and 

has its international headquarters and international secretariat in London.   There are established national committees in 23 countries covering Europe, Africa, Asia, America, and Australasia.   In 1993 ICTUR was recognised as an important international organisation and was granted accredited status with both the United Nations and the International Labour Organisation (ILO). 

The objects of ICTUR include the defence of trade unions and the rights of trade unionists, and in that context to increase awareness of trade union rights and their violation.   In performing these functions, ICTUR carries out its activities in the spirit of the United Nations Charter, the Universal Declaration of Human Rights, International Labour Organisation Conventions and Recommendations, and other appropriate international treaties.   ICTUR works closely with other non-governmental organisations (ngo’s) in the defence of human rights.

ICTUR works at several levels in the defence of trade union rights: international, regional and national.   The Australian National Committee of ICTUR was established in 1993.   The Committee plays an important role in defending and advancing the rights of trade unionists, not only in Australia but also in the Asia-Pacific region.   As a result, the Committee has been accorded regional responsibility for Australia and the South-East Asia.   

As part of its work in this field, the Committee made detailed submissions to the earlier Senate inquiries in 1996 and in 1999 on, respectively, what was then the WROLA Bill and the 1999 Bill. It is significant to note that the 1996 Senate inquiry submissions made by ICTUR in respect to the Bill that became the 1996 Act were vindicated by subsequent findings of the Committee of Experts of the International Labour Organisation.  As will be highlighted in the course of the present submissions, the ILO Committee of Experts has found that the 1996 Act contravenes fundamental ILO standards on freedom of association and the right to collective bargaining in a manner foreshadowed by ICTUR in its 1996 Senate submissions.

In addition, the Senate inquiry submissions made by ICTUR in 1999 were further vindicated by a more recent finding by the ILO Committee of Experts in March 2000 which reiterated its earlier observations that the 1996 Act contravenes fundamental ILO standards specifically in relation to the preference given to workplace/enterprise-level bargaining.
The consequence of these several ILO findings for the 2000 Bill will be dealt with in the main body of these submissions.

2.
The International Context

It is important to have regard to the international context within which industrial relations law operates.   It is important in particular to recognise that workplace relations law is the subject of international regulation, and that there are international standards which regulate the way in which national governments approach the question of workplace relations.   Many of these international obligations have been voluntarily accepted by Australia, which as a result is under an obligation to ensure that these standards are met in domestic law and practice.

A.   The ILO

One of the most important sources of international law in the field of industrial or workplace relations is the International Labour Organisation (ILO) which was founded in 1919.   The ILO has produced a large number of conventions and recommendations: together these constitute a comprehensive international labour code.   Australia became a member of the ILO in 1919.  It has ratified all of the key human rights Conventions.  This includes the Freedom of Association and the Right to Organise Convention No 87 and the Right to Organise and Collective Bargaining Convention No 98.   Both of these instruments were ratified in 1973.  

In addition, respect for the principle of freedom of association is regarded as so important to the operation of the ILO that the obligation to do so is regarded as inherent in the fact of membership of the Organisation.

By Article 2, Convention No 87 provides that ‘Workers and employers, without distinction whatsoever, shall have the right to establish and, subject only to the rules of the organisation concerned, to join organisations of their own choosing without previous authorisation’.   Article 3 in turn provides that ‘Workers’ and employers’ organisations shall have the right to draw up their constitutions and rules, to elect their representatives in full freedom, to organise their administration and activities and to formulate their programmes’.   Article 3 further provides that the public authorities ‘shall refrain from any interference which would restrict this right or impede the lawful exercise thereof’.

Article 4 of Convention No 98 requires that “Measures appropriate to national conditions shall be taken, where necessary, to encourage and promote the full development and utilisation of machinery for voluntary negotiation between employers and employers’ organisations and workers’ organisations, with a view to the regulation of terms and conditions of employment by means of collective agreements.”

The importance of Conventions Nos 87 and 98 is reinforced by the ILO Declaration on Fundamental Principles and Rights at Work which was adopted at the International Labour Conference in 1998.   This declares forcefully that: 

‘. . . all Members [of the ILO], even if they have not ratified the Conventions in question, have an obligation, arising from the very fact of membership in the Organisation, to respect, to promote and to realise, in good faith, the principles which are the subject of those Conventions, namely:

(a) freedom of association and the effective recognition of the right to collective bargaining;

(b) the elimination of all forms of forced or compulsory labour;

(c) the effective abolition of child labour; and

(d) the elimination of discrimination in respect of employment and occupation.’

B.   Australia and the ILO

It is difficult to exaggerate the importance of Conventions Nos 87 and No 98 or the reasons why they should be fully observed by Australia.   So far as the former is concerned, we indicated that Conventions Nos 87 and 98 and the principles which they embrace are regarded as two of the most important of all the ILO human rights instruments.   Freedom of Association and the right of collective bargaining are regarded internationally as among a select cluster of “core” labour standards that are prior to all other standards.  These core standards form a subset of human rights as defined in the various instruments that make up the International Bill of Human Rights. The principle of freedom of association and the right of collective bargaining are derived from the ILO Constitution and the (Declaration of Philadelphia annexed to the Constitution), from Conventions Nos 87 and 98 respectively, and from the Declaration on Fundamental Principles and Rights at Work of 1998.   Australia has - voluntarily - accepted all three of these obligations, and may be regarded as bound three times over to accept these principles.

Indeed the 1998 Declaration was accepted by the present government. The Minister for Employment, Workplace Relations and Small Business, Mr Reith (“the Minister”), recently told the International Labour Conference of the ILO that:

The Declaration on Fundamental Principles and Rights at Work, which has the firm support of the Australian government, is a significant milestone on the road to reform of the standard-setting process.  The Australian Government’s workplace relations legislation reflects our respect for the fundamental principles in the Declaration.

However, as these submissions amply demonstrate the Minister’s statements of principle are totally contrary to the Australian Government’s approach in practice to compliance with its obligations as a member of the ILO.

Apart from the fact that these are obligations voluntarily assumed, there are other reasons why Australia should be seen fully to comply with international obligations.   Australia plays an important part in the community of nations: it is a highly respected nation internationally, it plays a leading part in the Commonwealth of Nations, and it has a leadership role regionally.   As such it is important that Australia demonstrates leadership in the observance and application of international human rights instruments.   If Australia fails in its international obligations, why should other countries not do the same? By what moral authority can Australia and other developed countries complain and criticise others for their failure to comply with international standards?

Leadership in the field of international human rights has many dimensions.   But it is the obligation of good international citizenship to lead by example.   This includes a willingness to ratify and accept international human rights instruments, and a willingness also to implement them fully and effectively: there is no room for selective application or enforcement.   Leadership also implies an obligation to lead by persuasion and pressure, to use diplomatic and economic opportunities to enhance the global commitment to human rights instruments: this is a role which can be performed only by those countries which themselves comply with their obligations.   And leadership also implies a willingness to lead with others, to enable others – such as ngo’s and trade unions - to work towards the promotion of human rights standards throughout the world.

C. The Workplace Relations Act 1996 and Conventions Nos 87 and 98

It is against this background that ICTUR observes with great regret and concern that the 1996 Act appears in certain fundamental respects to be in breach of ILO Conventions including, most notably, Convention Nos 87 and 98 and the fundamental human rights principles which they embrace.   

In 1998 the ILO Committee of Experts found that the 1996 Act contravened Convention No 98 by:

· favouring single-business agreements over other levels of agreements; 

· failing to promote collective bargaining as required by Article 4 owing to the primacy of AWAs; and

· limiting the scope of negotiable issues. (ILO, Report of the Committee of Experts on the Application of Conventions and Recommendations, ILC 86th Session, Report III (Part 1A), pp 222 – 4).

In 1999 the ILO Committee of Experts expressed concern about the limits on the right to strike contained in the 1996 Act, said to be ‘a long and complicated statute’.   Three areas of particular concerned were identified, namely:

· restrictions on the subject matter of strikes, including the effective denial of the right to strike in the case of the negotiation of multi-employer, industry-wide or national-level agreements;

· the prohibition of sympathy action; and

· restrictions beyond essential services.

In its Observations in 1999, the Committee of Experts expressed the hope that the Australian government ‘will indicate in its next report measures taken or envisaged to amend the provisions of the Workplace Relations Act’, ‘to bring the legislation into conformity with the requirements of the Convention’ (ILO, Report of the Committee of Experts on the Application of Conventions and Recommendations, ILC 87th Session, Report III (Part 1A), pp 204 – 7). 

Having carefully considered the Australian Government’s detailed response to its previous observations, the Committee of Experts in 2000 again called upon the Government to:

· take measures to ensure that workers are adequately protected against discrimination based on negotiating a collective agreement at whatever level; and 

· take steps to amend the 1996 Act to ensure that collective bargaining will not only be allowed, but encouraged, at the level determined by the bargaining parties (ILO, Report of the Committee of Experts on the Application of Conventions and Recommendations, ILC 88th Session 2000, Report III (Part 1A), pp 222 – 5). 

ICTUR urges the Senate Committee to recommend that the government takes steps to comply with its international obligations, and to introduce amending legislation to comply with all relevant ILO Conventions, including Conventions Nos 87 and 98 and the Termination of Employment Convention.   ICTUR also urges the Senate Committee to recommend that the government desist from implementing the proposals in the 2000 Bill that would compound Australia’s breaches of its international obligations and generate further criticism from the supervisory bodies of the ILO.
Quite apart from the need to comply with ILO Conventions, ICTUR believes that there is in any event no need for additional legislation of the kind proposed by the government.  In so far as this legislation proposes further restrictions on the freedom to strike, it is already the case that Australia now has one of the most restrictive regimes in the developed world.   Moreover, the level of strike activity is now in steep decline, both here and in other countries.   Indeed it has been reported that the levels of industrial action in Australia are at their lowest level since the end of the Second World War.   In this context there is a need for a strong and compelling reason for the introduction of additional restrictions, particularly where these will almost certainly violate international human rights instruments.

ICTUR also notes that the content of the 2000 Bill substantially reproduces some of the provisions in Schedule 11 of the 1999 Bill that was wholly rejected by the Senate in December 1999.  For the reasons advanced in this submission, ICTUR urges that the 2000 Bill should also be rejected.

ICTUR believes that the case for additional legislation in the terms of the 2000 Bill has not been established. 

CHAPTER 1

AUSTRALIA’S INTERNATIONAL OBLIGATIONS IN RESPECT TO INDUSTRIAL ACTION AND COLLECTIVE BARGAINING

1.1
Introduction

In the areas of the right to strike and collective bargaining, both existing Australian law (including the 1996 Act) and the provisions of the 2000 Bill are in clear breach of Australia’s international obligations.  That this is so in respect of the 1996 Act is no mere assertion on the part of ICTUR: the ILO’s Committee of Experts has made clear and unequivocal findings to this effect over a number of years, including most recently in 2000.  The Committee can be expected to make further findings of breach if the provisions of the 2000 Bill dealing with pattern bargaining and the availability of protected action pass into law.

1.2
Sources and Nature of International Obligations in respect of Collective Bargaining

The range of rights and obligations which constitute the necessary elements of any effective system of collective bargaining are based on the Conventions, Recommendations and jurisprudence of the ILO which recognise a series of principles which pervade these submissions.  Effective collective bargaining also presupposes a range of conditions including the right of unions to take industrial action to promote and protect their interests of their members (see 1.3 below).

The principal ILO instrument concerning collective bargaining is the Right to Organise and Collective Bargaining Convention No. 98 (1949) which Australia ratified in 1973.  There is a broad international consensus that this Convention embodies a fundamental element of the “core” international labour standards.  

There is a select cluster of “core” labour standards that are generally regarded as fundamental and prior to all other standards.  These core standards are so regarded because they form a subset of internationally accepted human rights as defined in the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the International Covenant on Economic, Social and Cultural Rights which collectively constitute the International Bill of Human Rights.  The core standards were agreed upon as such in the Declaration of the World Social Summit in Copenhagen in 1995. In addition, a recent report of the ILO
 identified the right of collective bargaining among a few labour standards that were of special importance from a humanitarian point of view.

The right to collective bargaining is one of these core standards.

This right, like other core standards such as the right to freedom of association, is a framework condition that is essential to the enjoyment of other labour standards.  For example, working-time standards can only be meaningful in a situation where workers are not forced to accept the working conditions unilaterally laid down by employers because their right to bargain collectively is not respected.

The ILO’s Declaration of Philadelphia annexed to its Constitution provides in Chapter III that:

“The Conference recognises the solemn obligations of the International Labour Organisation to further among the nations of the world programs which will achieve:

(a)
the effective recognition of the right of collective bargaining …”

Article 4 of Convention No. 98 deals specifically with collective bargaining and provides:

“Measures appropriate to national conditions shall be taken, where necessary, to encourage and promote the full development and utilisation of machinery for voluntary negotiation between employers and employers’ organisations and workers’ organisations, with a view to the regulation of terms and conditions of employment by means of collective agreements.”

The encouragement and promotion of collective bargaining provided for by Convention No. 98 is further elaborated by Convention No. 154 and Recommendations No. 94 and No. 163.

The extensive jurisprudence developed by supervisory bodies of the ILO
 has elaborated upon the nature and extent of this right of collective bargaining.  The ILO Committee on Freedom of Association has observed
 that:

… the determination of the bargaining level is essentially a matter to be left to the discretion of the parties and … legislation should not constitute an obstacle to collective bargaining at the industry level …

This does not imply that employers have to accept multi-employer bargaining but simply that the parties should be left free to decide for themselves on the means (including industrial action) to achieve particular bargaining objectives.  The Committee therefore reiterates that workers and their organisations should be able to call for industrial action in support of multi-employer contracts.

Recently, in examining the deficiencies of the 1996 Act in this regard, the ILO Committee of Experts has repeatedly re-asserted the right of unions to engage in (and to take industrial action in advancing) multi-employer or industry-level bargaining as a core international labour standard (see Chapter 3).

1.3
Sources and Nature of International Obligations in respect of Industrial Action

The right of workers to take industrial action has a number of sources in international law, which also delineate the scope of that right.  For example, the International Covenant on Economic, Social and Cultural Rights expressly provides for the right to strike in Article 8.  However it is the extensive jurisprudence developed by supervisory bodies of the ILO that most clearly defines the right to strike under international law.

The right to strike is not expressly provided for in the ILO’s Constitution, nor in core conventions of the ILO such as Conventions No 87
 or No 98.
  However, the ILO supervisory bodies have ‘consistently taken the view that (the right to strike) is an integral part of the free exercise of trade union rights which are guaranteed by Conventions Nos. 87 and 98, and by the Constitution of the ILO’.

So the right to strike has been implied from one of the foundational principles of the ILO, ie. the principle of freedom of association.  The ILO has consistently found that a right to strike is an integral part of freedom of association.  Without a right to strike, freedom of association is effectively nullified.  In particular, it has been implied from the right of unions to organise their activities and formulate their programs, including furthering and defending the interests of workers, which is enshrined in Articles 3, 8 and 10 of Convention No 87.

It is important to recognise that the principle of freedom of association is considered so fundamental that Convention No 87 applies regardless of whether a country has ratified it; it applies simply by virtue of membership of the ILO.
  Further, the jurisprudence developed on the basis of Convention No 87 also applies universally; all members of the ILO, including Australia, are therefore obliged to provide for the right to strike as determined through that jurisprudence.

As to the breadth or scope of the right to strike, in 1994 the ILO Committee of Experts stated (drawing, in part, on its own earlier observations):

… the right to strike is one of the essential means available to workers and their organisations for the promotion and protection of their economic and social interests.  These interests not only have to do with better working conditions and pursuing active demands of an occupational nature, but also with seeking solutions to economic and social policy questions and to labour problems of any kind which are of direct concern to the workers.  The Committee’s reasoning is therefore based on the recognised rights of workers’ and employers’ organisations to organise their activities and formulate their programs for the purpose of furthering and defending the interests of their members (Articles 3, 8 and 10 of Convention No. 87).


…

… the promotion and defence of workers’ interests presupposes means of action by which the latter can bring pressure to bear in order to have their demands met.

In light of the above, the Committee confirms its basic position that the right to strike is an intrinsic corollary of the right to organise protected by Convention No. 87.  That being said, the Committee emphasises that the right to strike cannot be considered as an absolute right: not only may it be subject to a general prohibition in exceptional circumstances, but it may be governed by provisions laying down conditions for, or restrictions on, the exercise of this fundamental right.

It is clear from the above discussion that the right to strike under international law is a broad one, and that providing for the right is an obligation cast on all members of the ILO including Australia.  

It is thus clear that the right to engage in and the right to take industrial action in the context of “pattern bargaining” are, unequivocally, fundamental human rights.

The concept of “pattern bargaining” is simply a pejorative way of describing a legitimate activity in which unions have always been engaged, ie. acting in solidarity with other workers to determine an industrial agenda.

A consideration of current Australian law and the proposals in the 2000 Bill, vis-à-vis the internationally enshrined right to strike, now follows.

CHAPTER 2

OPERATION AND IMPACT OF THE WORKPLACE RELATIONS ACT 1996 IN RELATION TO INDUSTRIAL ACTION AND PATTERN BARGAINING

2.1
Provisions of the 1996 Act dealing with Industrial Action and Pattern Bargaining

The 1996 Act provides for a limited right to take ‘protected’ industrial action in support of claims made during a ‘bargaining period’ in the negotiation of a certified agreement (section 170ML).  The Act then confers immunity from common law liability on those taking such industrial action (section 170MT).  

However, there are significant limitations on the protection offered by these provisions (all of which involve some infringement of the ILO’s jurisprudence on the right to strike), including the following:

· the subject matter about which protected industrial action may be taken is limited in its scope to those matters that may be covered by a certified agreement, ie. matters pertaining to the relationship between employers and employees (section 170LI(1));

· there is no provision for the taking of multi-employer or industry-wide industrial action (protected action may only be taken during a bargaining period for the negotiation of a certified agreement ‘in relation to employees who are employed in a single business or part of a single business’ (section 170MI(1));

· there is no scope for the taking of protected action by the increasing number of Australian workers who are engaged as independent contractors;

· industrial action is not protected if it is engaged in or organised with a ‘non-protected person’, ie. if it involves a secondary boycott (section 170MM);  and

· the bargaining period, on which the right to take protected action depends, may be suspended or terminated in a wide range of circumstances which may involve a breach of ILO standards (section 170MW(1) and (3)).

Further, the 1996 Act failed to remove existing legal restrictions on the taking of industrial action, and imposed additional restrictions, as follows:

· the Act did nothing to remove - and actually extended the scope of - the residual liability under the common law and statutory provisions such as sections 45D and 45E of the Trade Practices Act 1974 (Cth.) potentially faced by unions and employees in respect of the taking of anything other than protected industrial action.  The relevant ILO supervisory bodies have repeatedly found that these provisions contravene freedom of association. In March 2000 the ILO Committee on Freedom of Association reported on the 1998 Patrick’s waterfront dispute and requested the Australian Government to “take necessary measures, including amending the Trade Practices Act, to ensure that workers are able to take sympathy action provided the initial strike they are supporting is lawful.”
 

· The forms of civil liability under the Trade Practices Act 1974, combined with possible criminal liability under sections 30J and 30K of the Crimes Act 1914 (Cth.), involve exposure to injunctions, fines, damages, and even deregistration of unions in certain circumstances;

· the Act also handed employers a new weapon, ie. the capacity to obtain orders from the Commission under section 127 of the Act to stop or prevent unions and employees from taking or continuing to take ‘unprotected’ industrial action.  The early experience under this provision suggested that there was still some scope for unprotected industrial action to be taken, so long as it was not so illegitimate as to warrant the making of a section 127 order;
 although such action would still be unlawful at common law.  Employers also encountered difficulties in enforcing section 127 orders in the Federal Court.
  However the Commission has since adopted a more restrictive approach to the provision, significantly narrowing the capacity of unions to engage in any form of unprotected action.
  The result is that section 127 has proven to be a highly effective remedy for employers, enabling them in many cases to obtain orders that unions cease taking, or not commence, unprotected industrial action.

The 1996 Act also failed to address another major deficiency of Australian law relating to industrial action, ie. the absence of a general right to strike at the national level, or a right to take protest action or action in support of the social and economic interests of workers (other than in relation to a certified agreement), which amounts to a breach of the rights embodied in Convention No 87.

CHAPTER 3

ILO COMMITTEE OF EXPERTS’ FINDINGS

– CONVENTIONS No 87 AND 98

3.1
Introduction
ICTUR’s comprehensive submissions to a Senate Committee’s Inquiry into the WROLA Bill, and into the 1999 Bill, pointed to the total failure of that legislation to meet Australia’s international obligations on the right to strike and the right to collective bargaining.  The views expressed by ICTUR at those times are reflected in recent findings by the ILO Committee of Experts of substantial breaches by Australia of the requirements of Conventions No 87 and 98.

3.2
The 1998 Committee of Experts Report
In a Report
 to the 86th Session of the International Labour Conference held in June 1998 the Committee of Experts on the Application of Conventions and Recommendations found that the 1996 Act fails to accord with Convention No. 98, inter alia, in the following way:

· The Act contravenes the principle of voluntary bargaining by favouring single-business agreements over multi-business agreements.

The Committee noted that ILO jurisprudence recognised the principle that the voluntary nature of collective bargaining upheld by Convention No. 98 necessarily entails the parties having an unfettered choice as to the particular bargaining level, whether single-business, industry wide or national.  The Committee referred to the statement in the ILO General Survey on freedom of association and collective bargaining in 1994 (paragraph 249) that the parties “are in the best position to decide the most appropriate bargaining level”, and requested “the Government to review this issue and amend the legislation in the light of the requirements of the Convention”.

More particularly, the Committee noted that:

“…with respect to the levels of bargaining, a clear preference is given in the Act to workplace/enterprise-level bargaining, as evidenced in section 3(b), as noted above, as well as section 88A(d) which charges the Australian Industrial Relations Commission with exercising its functions and powers regarding  awards in a manner “that encourages the making of agreements between employers and employees at the workplace or enterprise level”. Regarding certified agreements, Part VIB of the Act sets out a series of provisions facilitating single-business agreements, and giving them priority over multiple-business agreements. Section 170L states that the object of the part “is to facilitate the making, and certifying by the Commission, of certain agreements, particularly at the level of a single business or part of a single business”. Preference for enterprise-level bargaining is also evidenced in sections 170ML and 170MU which, as noted above, provide some protection in the case of industrial action taking place during the bargaining period for certified agreements. However, due to section 170LC(8), this protection is not afforded with respect to the negotiation of multiple-business agreements. The Committee also notes that a multiple-business agreement can only be certified pursuant to section 170LC if it is found to be “in the public interest to certify the agreement” taking into consideration whether matters could be more appropriately dealt with in a single-business agreement.  In short, the determination of what level of bargaining is considered appropriate is placed in the hands of the Commission, which is mandated to give primary consideration to single-business agreements and to use the criterion of “the public interest”. The Committee is of the view that conferring such broad powers on the authorities in the context of collective agreements is contrary to the principle of voluntary bargaining.”

3.3
The 1999 Committee of Experts Report
Following a Submission lodged by the ACTU in August 1998, the Committee found in its Report
 released in March 1999 that Australian law restricts the right to strike contrary to Convention No 87, through provisions of the 1996 Act and other legislation that, inter alia:

· excessively restrict the subject matter of strikes

The Committee observed that:

… by linking the concept of protected industrial action to the bargaining period in the negotiation of single-business certified agreements, the Act effectively denies the right to strike in the case of the negotiation of multi-employer, industry-wide or national-level agreements, which excessively inhibits the right of workers and their organizations to promote and protect their economic and social interests.

· prohibit sympathy or secondary industrial action

The Committee noted that sympathy or secondary industrial action does not have protected status under the 1996 Act, and in this respect observed that ‘a general prohibition on sympathy strikes could lead to abuse and that workers should be able to take such action, provided the initial strike they are supporting is lawful’.
  In relation to the prohibitions on ‘secondary boycotts’ in the Trade Practices Act 1974 (Cth.), the Committee observed:

… with regret that the recent amendments to the Act maintain the boycott prohibitions and render unlawful a wide range of sympathy action.  …  With respect to the elevated penalties that may be imposed under the Act, the Committee recalls that (a) sanctions should only be imposed where there are violations of strike prohibitions or restrictions that are in conformity with the principles of freedom of association; and (b) sanctions should not be disproportionate to the seriousness of the violation  …  The Committee expresses the firm hope that the Government will amend the legislation accordingly …

3.4
The 2000 Committee of Experts Report
At this point it is instructive to note that the Senate Committee had the opportunity to consider the 1998 and 1999 ILO Committee of Experts findings in the context of its inquiry into the 1999 Bill.  After acknowledging ICTUR’s submission on the importance of Australia complying with international human rights instruments, the majority report stated:

“The majority of the Committee understands the concern expressed in terms of Australia’s compliance with the ILO conventions but notes that the ILO has not made a final judgment on whether Australia’s industrial relations legislation is in breach of any convention. The Department of Employment, Workplace Relations and Small Business informed the Committee at its public hearing in Canberra on 1 October that while the ILO had made an observation and expressed concerns, dialogue between the Government and the ILO is continuing.

.. A majority of the Committee considers that it is inappropriate to comment on this matter until discussions between Australia and the ILO have been finalised.” 

ICTUR disagrees with the assertion that the 1998 and 1999 pronouncements of the ILO Committee of Experts outlined above were in any way equivocal or conditional upon further “dialogue” with the Government. 

However, if there was any doubt about the finality of those findings (there was not), the matter has certainly been laid to rest with the most recent reiteration of the Committee of Experts’ views on Australia’s non-compliance in 2000.

With reference to the “detailed discussion” that took place between the Committee of Experts and the Australian Government on the matter, the Committee in 2000 repeated its call upon the Government to:

· take measures to ensure that workers are adequately protected against discrimination based on negotiating a collective agreement at whatever level; and 

· take steps to amend the 1996 Act to ensure that collective bargaining will not only be allowed, but encouraged, at the level determined by the bargaining parties (ILO, Report of the Committee of Experts on the Application of Conventions and Recommendations, ILC 88th Session 2000, Report III (Part 1A), pp 222 – 5).
We set out part of the Committee of Experts’ relevant findings as follows:

“In a previous observation, the Committee raised the following issues of concern with respect to the [1996] Act: primacy is given to individual over collective relations through the AWA procedures, thus collective bargaining is not promoted; preference is given to workplace/enterprise-level bargaining; the subjects of collective bargaining are restricted; an employer of a new business appears to be able to choose which organization to negotiate with prior to employing any persons. The Committee notes the Government’s report and its submissions before the Conference Committee setting out the various ways in which collective bargaining is still provided for and taking place, including concerning multiple businesses, and the various safeguards in the AWA procedures. Furthermore, where the Act does provide for collective bargaining, clear preference is given to workplace/enterprise-level bargaining. The Committee, therefore, again requests the Government to take steps to review and amend the Act to ensure that collective bargaining will not only be allowed, but encouraged, at the level determined by the bargaining parties.” (emphasis added).

The various reports of the Committee of Experts outline above were further reinforced by the recent report of the Committee on Freedom of Association in respect to the 1998 Patrick’s waterfront dispute.
 In confirming the manifold breaches of ILO standards that occurred during that dispute, the Committee noted the Committee of Experts’ call on the Government in its March 2000 Report to amend the 1996 Act to encourage collective bargaining at the level determined by the bargaining parties and itself recommended that the Government take measures to ensure AWAs do not undermine the right to bargain collectively (at paras 240-241).

These findings by the ILO Committee of Experts are acutely embarrassing for Australia, which has traditionally maintained a high level of observance of ILO standards,
 and enjoyed international respect for having done so.  However they did not seem to trouble the Minister, who commented that the Committee’s findings in 1998 and 1999 were ‘not relevant to the Australian workplace’ and that ‘blindly adopting the observations of the committee would be a disaster for Australia’.
  The Minister’s, and the Government’s, obvious disregard for ILO standards is evident not only from those comments, but (of greater concern) is all too apparent from the provisions of the 2000 Bill dealing with industrial action.
CHAPTER 4

THE PROVISIONS OF THE 2000 BILL

4.1
Introduction

Rather than rectifying the extensive breaches of Australia’s international obligations to provide for the right to strike and the right of collective bargaining, the Government seeks through the provisions of the 2000 Bill to amend the 1996 Act to “qualify access to the right to take protected industrial action so that where, on application by a negotiating party, the Australian Industrial Relations Commission finds that a party is engaging in pattern bargaining … it must terminate the bargaining period, rendering industrial action unprotected at law.”
  The net effect of these amendments will be to take Australia even further out of compliance with our international obligations regarding the right to strike and the right of collective bargaining.  Of particular concern in this respect are the following provisions of the 2000 Bill.

4.2
‘Pattern Bargaining’

The 2000 Bill
 proposes to insert a new definition of ‘pattern bargaining’ in the Act, which is designed “to ensure that protected industrial action is limited to the pursuit of enterprise-specific outcomes, and is not generally available as a means of seeking common outcomes across a number of employers or across an industry”.
  This provision (combined with Items 10 and 13 of the Bill) would allow the bargaining period to be terminated in cases of pattern bargaining, and preclude protected action altogether on the basis that an organisation of employees has failed to comply with the prerequisite requirement to genuinely try to reach an agreement with an employer prior to taking industrial action.

Under the 2000 Bill, certain circumstances would not be regarded as pattern bargaining, ie. where a union is seeking terms and conditions that give effect to Full Bench national standards; or where the common entitlements being sought are of such a nature that they are not capable of being pursued at the single business level (the Commission must have ‘particular regard’ to the employer’s views on this latter question).

These provisions of the 2000 Bill would further compound the major breaches of Conventions 87 and 98 highlighted by the ILO Committee of Experts in its 1998, 1999 and 2000 findings.  The 2000 Bill limits freedom of association by constraining the activities of unions to form links and develop solidarity beyond the limits of the single workplace. The 1996 Act has already been condemned by the Committee because of the excessive restrictions it places on industrial action in pursuit of multi-employer or industry-wide agreements. These provisions would place further, unwarranted restrictions on industrial action in support of such agreements, despite these observations by the Committee of Experts, and earlier findings of the Committee on Freedom of Association to the effect that workers and their organisations should be able to take strike action to obtain multi-employer bargaining outcomes.
  On this issue the Committee on Freedom of Association has also observed that:

… the determination of the bargaining level is essentially a matter to be left to the discretion of the parties and … legislation should not constitute an obstacle to collective bargaining at the industry level …

This does not imply that employers have to accept multi-employer bargaining but simply that the parties should be left free to decide for themselves on the means (including industrial action) to achieve particular bargaining objectives.  The Committee therefore reiterates that workers and their organisations should be able to call for industrial action in support of multi-employer contracts.

Provisions which prohibit strikes if they are concerned with the issue of whether a collective employment contract will bind more than one employer are clearly contrary to the principles of freedom of association and the right to strike.

4.3
Section 127 Orders

The proposed amendments to section 127 would make unlawful all industrial action which is not protected. This is a very substantial erosion of the statutory right to strike and take other industrial action, leaving workers and their unions exposed, to a far greater extent, to enforcement of orders by way of Federal Court injunctions, contempt proceedings, heavy fines and jail terms.

The existing scheme

Section 127 of the WRA currently provides the Commission with a discretion to order that industrial action cease or not occur.
 Persons to whom the order is directed must comply with such orders.
 The Commission is under an express obligation to hear and determine applications quickly.

The question of whether the Commission grants an application for an order that industrial action cease or not occur arises only in circumstances where the industrial action complained of is unprotected. The Act provides that an order made under section 127 does not apply to protected industrial action.

It follows that a decision by the Commission not to grant an order under section 127 does not leave an employer without recourse to legal remedies. There are a number of alternative remedies available, in the Act
 and elsewhere. An employer whose business is the subject of unprotected industrial action generally remains free to seek interlocutory injunctive relief and the recovery of damages at common law. Indeed, such remedies may be sought in combination with an application for an order under section 127.

Of course, unprotected industrial action, under the current Act, is not unlawful because it is unprotected. There must be an underlying tort or breach of contract. If the unprotected industrial action is not unlawful – eg, “work to rule” – then the employer would not normally have access to the alternative remedies available through the common law courts.

Once the Commission has made an order that industrial action cease or not occur, then the employer is able to apply to the Federal Court, under section 127(6), to enforce that order. Once the Federal Court has made an order that industrial action cease or not occur, then unions and workers are exposed to contempt proceedings – punishable by fines or periods of imprisonment entirely at the Court’s discretion – unless they comply.

The discretion

Under the current scheme, the Commission “may” make an order that industrial action cease or not occur, if it appears to the Commission that industrial action is happening, or is threatening, impending or probable”.
 From the current language of the section, it is clear that the Commission has a discretion whether or not to issue an order.

The leading decision of the AIRC, indicating the Commission’s approach to the exercise of this discretion, is the Coal & Allied case of 1997.
 In that case, the Commission recognised that making an order under section 127 is a serious step, and said:

“The exercise of the discretion is predicated upon the Commission itself imposing a prohibition on the industrial action to make it unlawful. Thus, for the Commission to exercise the discretion, it will usually need to be satisfied that the industrial action to be made subject of the order is illegitimate in a sense warranting that it should attract appropriately a direction by the Commission that it cease or not occur. The exercise of the discretion is a serious step in the sense that it involves both a finding that the relevant industrial action is, or will be illegitimate and a determination that a continuation or a commencement of it should be unlawful as a contravention of the Act.”

Why remove the discretion?

The Bill proposes a fundamental alteration of the scheme of section 127 – the removal of any discretion from the Commission in making orders.
 Instead of performing the role described in the extract from the Coal & Allied decision reproduced above, the Commission would be restricted to answering a single question: Is there unprotected industrial action occurring, threatened, impending or probable?

The Minister’s Second Reading Speech offers no reasoning or justification for this drastic change.
 

The removal of discretion from the Commission in section 127 proceedings would be a substantial and significant infringement on the right to strike even if it were enacted alone. In combination, however, with measures which drastically reduce the range of circumstances in which protected industrial action may be taken
, the effect of the changes to section 127 would be much amplified.

The removal of discretion in the Commission would mean the removal of any capacity to consider whether the conduct is of such a nature to warrant the removal of a person’s capacity to exercise their fundamental right to organise and to strike. In any number of circumstances, the removal of this right, and exposure to the most serious of penalties, would be a grossly disproportionate result. 

The removal of the discretion would vastly expand the number of cases where orders may be taken to the Federal Court and enforced with the threat of contempt proceedings.

48 hours

It is proposed to require the Commission to make an “interim” order, prohibiting the conduct the subject of the section 127 application – regardless of the nature of the conduct – if the Commission had been unable to determine the application within 48 hours of the application being made.

The Minister has said that, whilst section 127 has generally proved to be an effective mechanism, 

delays in the making or enforcement of section 127 orders have in some cases had the negative consequences of extending the period during which businesses are exposed to unprotected industrial action.

Assuming that this were true, it seems highly doubtful that an “interim” order would resolve any difficulties, for at least the following three reasons.

(1) The requirement that the Commission issue orders, without necessarily having satisfied itself of the merits of an application, and without necessarily having provided interested parties with a fair opportunity to be heard, does much to undermine the respect and authority that the Commission would otherwise be entitled to command. An order made for no reason other than the time on a clock, and with no reference to the merits of a case, is an order inviting disobedience and contempt.

It could be expected that many unions, officials and workers would believe that they had little option other than defiance and contempt if legitimate grievances and claims are to be pursued, setting the scene for a rerun of the 1960s industrial strife over the “penal powers” under the old Conciliation and Arbitration Act 1904.

(2) If it were alleged that such an “interim” order had been contravened by a respondent, then it would be open to the applicant to seek an order from the Court.
 If the Court were asked to enforce an order that had been made for no reason other than the arrival of a 48 hour deadline, it is to be hoped that it would be highly reluctant to do so, and would not do so without itself calling upon the parties to present full argument as to whether the conditions required by the Act had been satisfied. This would prolong the proceedings in the Court, add to the expenses incurred, and, in all likelihood, consume far more time than might otherwise have been saved by the imposition of the 48 hour deadline.

(3) Among the effects that can be anticipated from such an order would be to invite applicants, once they have made an application, and particularly when they are not confident of the merits of that application, to engage in conduct designed to cause delay and to defer the point where the application may be determined.

The case for imposing such a deadline on the work of the Commission has not been made out. As noted above, the existing scheme imposes a heavy obligation on the Commission – the Commission “must hear and determine an application for an order [under section 127] as quickly as practicable”.
 There is no evidence that the Commission has done anything other than discharge its obligation with diligence, and it has done so under increasingly difficult conditions.
 

In summary, these provisions amount to an unacceptable encroachment upon freedom of association and the right to strike and to bargain collectively.  They would add to the already extensive array of legal options open to employers in Australia to stop or prevent unprotected industrial action.  They would also unduly interfere with the capacity of independent judicial and quasi-judicial bodies to determine issues on their merits, by removing from such bodies any discretion as to whether civil liability should flow from the taking of unprotected action.  The ILO has already criticised the use of civil liability against strike action under Australian law, as potentially depriving workers of the capacity lawfully to take strike action to promote and defend their social and economic interests.
  If enacted, the provisions of the 2000 Bill dealing with section 127 orders will add further weight to that criticism.

4.4
Further Limits on Protected Industrial Action

The 2000 Bill seeks to impose even greater limits on the right to take protected industrial action in respect of who may take such action.
 The Bill would tighten the prohibition on engaging in industrial action in concert with non-protected persons.  Industrial action would lose its protected status if it is organised or engaged in with any person or union ‘that is not protected in respect of the specific industrial action being taken’.
  

These provisions of the Bill focus attention on the unacceptably narrow nature of the right to take industrial action as matters currently stand.  If the new provisions are added to those already found in the 1996 Act, then the conditions which would have to be fulfilled for unions to take protected industrial action would be manifestly unreasonable and would substantially limit the means of action open to trade unions.
 The amended legislation would therefore impinge on the right to strike implied in ILO Convention No 87 to a far greater extent than is already the case.

The Committee on Freedom of Association has observed as follows:

The conditions that have to be fulfilled under the law in order to render a strike lawful should be reasonable and in any event not such as to place a substantial limitation on the means of action open to trade union organisations.

4.5
Suspension of Bargaining Periods

The 2000 Bill
 also proposes to expand the grounds for suspension of bargaining periods under section 170MW of the 1996 Act. The 2000 Bill would enable a bargaining period to be suspended ‘to allow for a period of cooling-off during which negotiating parties could attempt to settle the matters at issue between them without recourse to industrial action’
.  The Commission must suspend a bargaining period for this purpose if it considers that such a suspension would be beneficial because it would assist the negotiating parties to resolve the matters at issue.

This broadening of the circumstances in which a bargaining period can be suspended flies in the face of the ILO Committee of Experts’ findings on the existing provisions of the 1996 Act, which it considered prohibit industrial action in a manner that exceeds permissible limits on industrial action in essential services.
  As with other provisions of the 2000 Bill dealing with industrial action, the effect of these provisions will be to compound Australia’s non-compliance with Convention No 87.

4.6 Weakening the existing statutory immunity for protected action
It is proposed to prohibit the Federal Court from issuing an injunction to prevent a person from, among other things, “instituting or pursuing an action in relation to the industrial action under … any law, whether written or unwritten, in force in a State or Territory”.
 Such injunctions are known as “anti-suit injunctions”.

The jurisdiction of a Court to issue anti-suit injunctions has recently been confirmed by the High Court of Australia.
 As an anti-suit injunction interferes with the jurisdiction of another court, the power to grant an anti-suit injunction should be, and is, exercised with great caution.

Among the circumstances where the courts say it is appropriate to issue an anti-suit injunction is where it is or would be contrary to good conscience, vexatious or oppressive for the respondent to bring or continue proceedings in another court.

There have, in recent months, been a number of circumstances where the Federal Court has been confronted with the necessity to consider the making of anti-suit injunctions. The most significant recent decisions of the Federal Court in this area are


AWU and others v Yallourn Energy Pty Ltd;


CFMEU v Multiplex Constructions Pty Ltd;


CFMEU v Master Builders Association of Victoria (No 1);
 and


CFMEU v Mirvac Constructions.

The use of anti-suit injunctions in industrial relations cases has only ever arisen in circumstances where one of the industrial parties invoked the statutory immunity for protected industrial action and, notwithstanding that immunity, legal action was threatened or commenced by the opposing industrial party. Even in these cases, the Federal Court has been reluctant to consider the use of an anti-suit injunction, and in come circumstances has made it clear that it will not do so (see, for example, the decision of Justice Ryan in the Mirvac case).

The primary effect of the removal of the Federal Court’s capacity to issue anti-suit injunctions would be to substantially weaken the quality of the protection afforded to industrial parties by the 170MT immunity.

Recent decisions have made it clear that section 170MT does more than simply erect a defence which can be relied upon in an litigation brought against a person entitled to the protection.  In AWU v Yallourn Energy, the Federal Court confirmed that the legislative policy of the Act

enables and authorises unions, employees and employers to lawfully engage in protected industrial action during a bargaining period notwithstanding that, but for s.170MT(2), the action would otherwise be unlawful and therefore actionable. An incident of that legislative scheme is that protected action can be engaged in by a protected person during a bargaining period free of the fetter of the threats of, or the commencement of, litigation by unions, employees and employers in respect of that action.

In Australian Paper Ltd v CEPU, the Court stated

The purpose of this statutory scheme is to allow negotiating parties, both employer and employee, maximum freedom consistent with a civilised community to take industrial action in aid of the negotiation of agreements without legal liability for that action.

In other words, a party entitled to the protection of the 170MT immunity should not be vexed by the threat of litigation, or the commencement of litigation. It is a more substantial protection that the mere provision of a defence which can be brought to bear at some stage during litigation.

This distinction is more than merely technical. The initiating of litigation in the context of industrial action is almost inevitably accompanied by an application for an interlocutory injunction restraining that industrial action pending trial. If the 170MT immunity were merely an issue to take into account at the ultimate hearing of an action, then it would fail to prevent a protected person being made the subject of an interlocutory injunction in the midst of a dispute.

As has been noted by the Court, the grant of an interlocutory injunction in the midst of a dispute can often be determinative of the final outcome.

If industrial parties are entitled to conduct protected industrial action free from the threat or the commencement of litigation, then they must have available to them, in those rare circumstances where another party signals an intention to bring proceedings (notwithstanding the protected status of the industrial action), a means of bringing the immunity to bear.

The capacity of the Federal Court to issue an anti-suit injunction may, in some circumstances, be the only appropriate means by which the policy underlying 170MT will be given expression. 

“[A] court may exercise its jurisdiction to prevent the bringing of a proceeding as relief sought in a suit for a declaration of non-liability or where under a domestic law the proceeding is not sustainable or the bringing of the proceeding is an abuse of process or for an ulterior purpose.  Such circumstances are analogous to where legal action is threatened in respect of protected action. Under s 170MT(2) no such action is to lie as the action is extinguished. …

In my view an anti-suit injunction can, properly, be sought in respect of protected action in a suit for a declaration of non-liability. The main issue that will genuinely be in dispute in such a suit will be whether the action in question is protected under the Act.”
 

In light of the fact that the existing limitations on the availability of protected action under the 1996 Act already bring Australia in breach of ILO standards, and having regard to the further limitations proposed in the 2000 Bill with respect to pattern bargaining, this proposed weakening of the existing statutory immunity for protected action would clearly exacerbate Australia’s non-compliance.

CHAPTER 5

CONCLUSION

It can be seen from the foregoing that the right to engage in and the right to strike in the context of “pattern bargaining” are, unequivocally, fundamental human rights.  The 2000 Bill, if enacted, would seriously compound Australia’s existing breach of those rights.  The 2000 Bill should be rejected for this reason.

Fundamental international human rights instruments exist to protect the right of workers and unions to take industrial action in support of their economic and social interests.  “Pattern bargaining” is an important and legitimate means for unions to advance workers’ interests on industrial issues as well as issues of broad economic and social policy. Freedom of association requires that unions are able to devise and implement lawful industrial agendas as they see fit, including campaigns which seek to extend common benefits beyond the limits of any one workplace. Any further encroachment upon the right to engage in and advance this form of bargaining is nothing short of a clear breach of international human rights.

Australian law already fails to accord anything like adequate recognition to the right to strike and the right of collective bargaining.  Far from rectifying this failure to comply with international labour standards, the 2000 Bill would result in an even greater degree of non-compliance than is presently the case.  Following the ILO Committee of Experts’ findings that the 1996 Act breaches Conventions No 87 and 98, it seems clear that the current proposed reforms will almost certainly lead to another rebuke, again calling into question Australia’s status as a “a good global citizen”’.

The truth is that if the 2000 Bill in its present form becomes law, then the restrictions placed on the capacity of unions and workers to take industrial action will be greater than ever before – and the power of employers will be enhanced accordingly.  If the Government is at all serious about ensuring that Australia meets its international obligations in respect of freedom of association and the right to strike, it should withdraw the 2000 Bill immediately.
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