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EXECUTIVE SUMMARY

· The ACTU is strongly opposed to the Bill.

· The time allowed for discussion of and inquiry into the Bill is grossly inadequate and reflects the Minister’s political agenda.
PATTERN BARGAINING

· The definition of “pattern bargaining” would catch almost all union collective bargaining.

· Effective bargaining requires enabling unions and their members to campaign around issues of concern in their industry.

· Employers, as well as employees, rely on assistance from unions and employer organisations in relation to claims and agreements, including model agreements.

· Employers frequently engage in pattern bargaining.

· AWAs are a clear example of pattern bargaining.

· The Bill would make it virtually impossible to take protected industrial action in support of claims being pursued throughout an industry or in the workforce generally, even though a separate agreement is negotiated at each enterprise.

· Effective bargaining is impossible without an entitlement to take lawful industrial action because employers would know that the employees and their unions had no means to put pressure on them.

· The Bill would put Australia in even further breach of international law regarding collective bargaining.

· No other comparable country prohibits industry-wide or multi-employer bargaining.

· Industry-wide bargaining is the most effective way of pursuing issues of common concern and general relevance, while not precluding enterprise-specific negotiations.

· It is a generally accepted principle, including in Australian law, that the labour market should not be open to free competition in the way of other markets for goods and services.


· A legal requirement for decentralised bargaining is not linked to high productivity or lower unemployment.

· Decentralised bargaining leads to greater wage dispersion, which disadvantages the employees with the least bargaining power.

INDUSTRIAL ACTION

· There is no justification for further restrictions on the taking of lawful industrial action.


· The proposed amendments to section 127 would have the effect of preventing the taking of protected industrial action.


· The attack on the jurisdiction of the Federal Court to prevent parties commencing proceedings in another court in relation to the same issues is unjustified and political.

CONCLUSION

· The Committee should recommend that the Bill not be proceeded with.

INTRODUCTION

1. The ACTU is strongly opposed to the Workplace Relations Amendment Bill 2000 (“the Bill)” .


2. The ACTU Executive, meeting on 16 May, considered the Bill and resolved unanimously:
“The ACTU condemns Peter Reith’s attempt to breathe life into his discredited second wave legislation with a Bill designed to further restrict workers’ ability to bargain collectively with employers on a fair basis.

  “Historically major social advances including maternity leave, sick leave, annual leave, superannuation and equal pay have originated with a common claim, which this Bill will outlaw, followed by common action through bargaining at an enterprise level, which this Bill will outlaw, and then through the establishment of a standard through award or multi-employer agreements.

  “The Workplace Relations Amendment Bill is shamelessly biased in favour of employers and is aimed at increasing their bargaining power.

  “Australia is the only OECD country which prohibits the taking of lawful industrial action in support of multi-employer or industry-wide agreements, and has been criticised by the ILO on three occasions over this issue.

“Rather than addressing the law’s failure to meet minimum international standards, the Government is seeking to move even further away from effective collective bargaining rights, by preventing multi-employer bargaining, even where this is the preference of employers and workers.

“The Bill is bad law, reflecting the one-sided policy on which it is based.  The                Bill, if passed, will restrict the collective bargaining rights of all workers and all unions and reduce the role of the Federal Court.

“This Bill will promote competition in the economy based on wage inequality and low wages.

“If the Bill becomes law it will have the effect of prohibiting all workers from campaigning around issues of common concern, including compensation for the effect of Government policies such as rising interest rates and the GST, and for improvements in job security, health and safety, training and apprenticeship opportunities, skill development and fair rates of pay.

“The ACTU calls upon the ALP, Democrats and independent Senators not to cooperate in allowing the Bill to be railroaded through the Parliament by 1 July.  The short time frame allowed for submissions to the Inquiry will prevent comprehensive evidence to be put to the Senate Committee and will not allow for adequate time for public debate.

“The ACTU calls on the ALP and the Australian Democrats to ensure that the Senate Inquiry process is a fair one and to seek an extension of the Inquiry timeframe to allow for full union and community input. Further the ACTU calls on the Democrats to oppose any legislation which adds to the restriction of workers’ rights to bargain collectively.”

BACKGROUND TO THE BILL

3. The proposals contained in the Bill have their origins in the Workplace Relations Legislation Amendment Bill 1999 (“the 1999 Bill”) which was the subject of an Inquiry by the Committee late last year.  Following the report of the Committee in November 1999, the Bill was not proceeded with in the Senate, presumably because it was clear that the its substantial provisions had not attracted sufficient support to ensure its passage in the Senate.


4. The timing of this Bill, and the limited period for submissions to, and  consideration by the Committee reflects a partisan and opportunistic attempt by the Minister to intervene in the enterprise bargaining process in the manufacturing industry on behalf of employers generally, and the AiG in particular.


5. The effects of the Bill, if passed, however, would extend to every industry and the entire bargaining process, forcing even greater decentralisation of bargaining in the economy generally, to an extent unknown in any country with a legal system of collective bargaining.


6. If passed, the Bill would:

· place Australia even further in breach of international law and practice in relation to collective bargaining;


· make it impossible for unions to function as collective organisations of members across a number of employers;


· increase inequity and insecurity in the workforce;


· subsidise inefficient and/or exploitative employers;


· remove any reason for employers to genuinely negotiate with unions.


PATTERN BARGAINING
7. Item 12 of the Bill inserts a requirement for the Commission to terminate a bargaining period  if a union has engaged or is engaging in pattern bargaining.


8. Item 6 inserts a definition of “pattern bargaining” which is largely based on that proposed by the AiG to this Committee in relation to the 1999 Bill.  


9. It was clear last year that virtually no employer group supported the Government’s proposed definition, essentially a negative one attempting to say what pattern bargaining is not.  The proposed section 170LG is more restrictive than the AiG proposal in that:


· it includes in the definition common claims made on employers who are related as defined in the Corporations Law, whereas AiG made it clear that it supports the ability for bargaining to occur across a number of related corporations, as was the case with Email;


· the definition also applies to common claims on employers in respect of employees employed on a single site, although there was strong support from employer organisations for site or project agreements covering the employees of contractors and subcontractors;


· the definition includes an essentially unrebuttable presumption that campaigning for common claims is contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level, whereas in the AiG proposal there is no such presumption or onus.

10. The effect of the proposed section 170LG would be to include as pattern bargaining any campaigning across an industry in support of claims for improved wages and/or conditions by employees in that industry.  Such campaigning would be included irrespective of whether the campaign was intended to involve negotiations at the workplace level in relation to some or all  of the common claims as well as any additional issues which might be relevant to the enterprise.  The preparedness of the union to agree to variable outcomes in relation to claims, including timing and method of implementation, would be irrelevant.


11. Common claims will not be considered pattern bargaining where  “the Commission is satisfied that all of the common entitlements being sought are of such a nature that they are not capable of being pursued at the single business level”.  Little guidance is given in the Explanatory Memorandum (“EM”) or in the Notes to subsection 170LG(2)  as to what this means.  


12. Paragraph 12 of the EM states:

“The emphasis in this provision is on the way in which claims are pursued, rather than the merits of the entitlements sought.  In determining whether or not it is satisfied that the entitlements being sought are of such a nature that they are not capable of being pursued at the single business level, the Commission will not be considering the merits of those entitlements.”


13. Paragraph 13 of the EM seems to imply that provisions sought in relation to site agreements, or which are drawn from a previous agreement or the award, may not be pattern bargaining if not capable of being pursued at the single business level, but without saying what would constitute such a provision.


14. Paragraph 15 of the EM attempts to expand on subsection 170LG(3), which states that the Commission cannot be satisfied that entitlements are not capable of being pursued at the single business level, merely because the entitlement was being sought as a common entitlement extending beyond a single business.

“For example, a desire on the part of a negotiating party that the same wage should apply to all businesses in an industry will not be enough to establish  that wage entitlements are not capable of being pursued at the single business level.  An issue not capable of being pursued at the single business level would need to have an intrinsic characteristic that makes it incapable or inappropriate to be pursued at a single business level.  The mere convenience or desire of a party to negotiate issues not of that character on a multi employer or industry wide basis would not suffice.”


15. While neither the Act nor the EM gives the Commission any guidance as to how to identify a provision which is not capable of being pursued at a single enterprise level, subsection 170LG(4) provides that particular regard must be had to the views of the employer on this issue.  This amounts to leaving the employer applicant, an interested party, to say the least, as the chief interpreter of the legislation, a clear indication of the bias of the Bill.


16. Subsection 170LG(5) provides that a claim is not considered to be pattern bargaining if it seeks the inclusion of terms and conditions giving effect to a Full Bench decision establishing national standards.  It is unclear whether this means Commission Test Cases, or cases establishing standards for a particular industry or occupation. It should be noted that relatively few national standards were established through Test Cases, and that most new standards were established first through industry-wide or enterprise-based bargaining.


THE BARGAINING PROCESS
17. Neither unions nor employers approach enterprise bargaining with blank minds and empty pieces of paper.  Neither group have the resources to do this.  The enterprise bargaining process is based on sharing of collective knowledge and experience, and using this in a cumulative way, rather than re-inventing the wheel on each occasion.


18. Unions are not merely a collection of groups of workers who relate only to their own workplace.  Workers come together in unions because of concerns which they have in common as employees in particular industries, and as participants in the workforce as a whole.


19. Unions are also democratic organisations.  Their job is to reflect their members’ concerns and aspirations and to assist them to achieve these.  As a result, unions will normally approach the bargaining process by calling meetings of delegates to draw up lists of issues which they wish to pursue in enterprise bargaining.  The unions’ job is then to assist members in bargaining by providing information about the issues through kits, seminars, etc.  In order to assist delegates to negotiate agreements, many unions provide model agreements;  while these will generally be varied as a result of negotiations at the enterprise, the model or template provides a useful basis for a starting point for the union and for the employer.  


20. Employer organisations, of course, use similar measures to assist their members.  Meetings to plan and adopt enterprise bargaining strategies are common, as is production of model agreements and draft clauses.


21. Employers also adopt and campaign around common issues of concern and attempt to pursue these through bargaining;  for example, the introduction of performance pay in the mining industry, or the abolition of penalty rates in the finance industry.
 

22. Australian Workplace Agreements (AWAs) are another example of pattern bargaining, encouraged by the Employment Advocate with his promotion of an AWA “template” .  The general practice of employers offering identical AWAs on a “take it or leave it” basis has been well-established, with genuine negotiation in the AWA context virtually unknown.


23. Some unions hold meetings with employers collectively, or with their organisations, to explain the claims and to explore industry views on the issues.


24. Such assistance is particularly valued by employers and employees in industries characterised by a large number of employers with a small number of employees, such as transport, live entertainment or  building and construction.  These employers and employees are simply not in a position to approach enterprise bargaining with a clean slate.  Most of these employers have neither the skills nor the time, and want nothing more than agreements which put the industry on more or less an equal footing in respect to labour costs.  


25. In many industries, the core issues will be determined in agreements concluded with one or more employers, with other employers and their employees satisfied to then adopt these conditions.  Employers are as quick to say, “you agreed to that with him, I want the same conditions” as employees are to say “we won’t accept less than what she is paying her employees”, and will sometimes back these claims with industrial action.


26. This approach is not inconsistent with enterprise bargaining;  the reality is that agreements with each enterprise may or may not contain some or all of the common claims, invariably with other issues relevant to the particular enterprise.  Even where common claims are accepted, they will frequently be implemented differently in relation to timing, “offsets” and so on.  This was the case, for example, with some of the 36 hour week agreements in the building industry.


27. It is simply impossible for unions to campaign for improved conditions unless such campaigning can occur throughout an industry, the wider workforce and even the community.  This doesn’t mean that unwanted conditions can be imposed on employers and their employees against their wishes.  Finally, the employer must agree and the employees must vote;  if the union refuses to agree under those circumstances, an agreement can be concluded without union consent.


28. Paid maternity leave, for example, has been a goal of the women’s movement for many years.  The ACTU and a number of unions have campaigned around this issue, which has been included in many claims for enterprise agreements in a wide range of industries.  It is this campaigning which assisted the Finance Sector Union and the vehicle industry unions to achieve paid leave in many of their enterprise agreements.  At the end of the day, each agreement was negotiated with each employer, and with some variations in implementation, but the campaigning was crucial in order for employers to understand the importance of the issue to their employees.


29. All the major workplace gains of the last 20 years, including parental leave, superannuation, redundancy pay, training and skill recognition and family leave, were initiated by industry campaigns which resulted in a number of enterprise-based agreements which later were adopted by the Commission for the award system, in whole or in part.


30. As part of its Work Time Life campaign, the ACTU is encouraging unions to make claims in enterprise bargaining over issues such as:

· no requirement to work unreasonable hours;


· a say for workers in rostering;


· minimum hours for casuals and part-timers;


· maternity/parental leave for regular casuals;


· compensation for CPI increases attributable to the introduction of the GST.


31. Claims like these are addressing what we know are major problems facing workers and their families.  It is difficult to see how issues of casualisation, job security, contracting out and work and family can be dealt with on a totally decentralised basis.  The establishment of processes to deal with sexual harassment is an example of an issue that could be difficult to negotiate on an enterprise basis because employers and employees at individual enterprises will tend to believe that they don’t have a problem, until one actually arises.


32. Occupational health and safety is another issue which is frequently not adequately addressed at the enterprise level.  In its submission to the Inquiry into the 1999 Bill the ACTU pointed to the adverse effects on occupational health and safety which have stemmed from the flexible enterprise focus.  Adequate health and safety standards should not be available to be bargained away at the enterprise level, but should be based on proper industry-level agreements, as well as legislation. 


33. If the Bill became law, employers would be under no pressure to take these claims seriously because they would know that there was no possibility of their employees taking industrial action in support of them.  This is not to say that industrial always, or usually accompanies bargaining, but that without the ability to take action the process is inacceptably weighted towards the employer.


34. The same difficulty would apply to campaigns around claims being pursued in enterprise bargaining by individual unions and groups of unions.  It would affect the manufacturing unions’ campaign for protection of employee entitlements,  increased apprenticeship opportunities, realistic wage increases, regular and reasonable hours of work and employment security, including for casuals and employees of contractors.  It would also apply to  the SDA’s campaign in the retail industry for abolition of junior rates of pay  and for extension of maternity leave to regular casuals.  


35. On its face, the Bill’s failure to prohibit pattern bargaining by employers is a further indication of bias.  However, the ACTU’s concerns would not be addressed by extending the prohibition to employers;  first, because the impact would still be far greater on workers and unions and, second, because the concept itself is wrong, and should not be proceeded with.


36. Campaigning around common issues is integral to union functioning;  to remove that ability would be to make it unacceptably difficult for unions to carry out their most basic functions.

PATTERN BARGAINING IN THE INTERNATIONAL CONTEXT

37. Prohibiting pattern bargaining has not been an issue internationally simply because no other comparable country  imposes the types of restrictions on industry-wide and multi-employer bargaining and agreement-making as apply currently in Australia.


38. These restrictions have been the subject of ILO criticism on a number of occasions.


39. On 6 August 1997 the ACTU wrote to the ILO, setting out a number of concerns about the conformity of the Act with Convention No. 98 on the Right to Organise and to Bargain Collectively.


40. Australia is a signatory to the Convention, which requires the encouragement and promotion of collective bargaining between employers or their organisations and workers’ organisations.  The reference to bargaining with employer organisations clearly reflects a presumption that collective bargaining may be on a multi-employer basis, and that this mode of bargaining should also be encouraged and promoted.

41. The ILO’s Committee of Experts, a group of internationally eminent independent jurists, found that the Act was inconsistent, in a number of respects, with the requirements of the Convention. 

42. The ACTU submitted that the Act gives clear preference to single-enterprise bargaining, as evidenced by the restrictions on multi-business agreements, and the fact that protected industrial action cannot be taken in relation to these agreements.  The Committee was concerned at the level of discretion afforded to the Commission by section 170LC to determine the appropriate level of bargaining and concluded:


"The Committee is of the view that conferring such broad powers on the authorities in the context of collective agreements is contrary to the principle of voluntary bargaining.”


The Committee continued:


".....the choice of bargaining level should normally be made by the parties themselves, and the parties 'are in the best position to decide the most appropriate bargaining level' (see General Survey on freedom of association and collective bargaining, 1994, paragraph 249).  The Committee requests the Government to review and amend these provisions to ensure conformity with the Convention."

43. ILO jurisprudence has conclusively established that the right to strike, although not explicitly referred to in the ILO Constitution, or in Conventions 87 or 98, is implicit in these instruments.  


44. In March 1999 the ILO Committee of Experts published an observation in response to an ACTU complaint about Australia’s breaches of Convention No. 87 regarding Freedom of Association and Protection of the Right to Organise.  The Committee found, in relation to multi-employer agreements:

“The Committee notes that by linking the concept of protected industrial action to the bargaining period in the negotiation of single-business certified agreements, the Act effectively denies the right to strike in the case of the negotiation of multi-employer, industry-wide or national-level agreements, which excessively inhibits the right of workers and their organizations to promote and protect their economic and social interests.”


45. Nowhere else in the developed, industrialised world are there restrictions on industry-wide agreement-making as exist in Australia. 


46. Industry-wide bargaining is the general model in most European countries.  In the UK and the US bargaining is more often at an enterprise level (although in the UK it may cover groups of employees from the same craft or occupation).  However, in neither of these countries is there a prohibition on multi-employer bargaining or on industrial action associated with it. 


47. In the UK multi-employer industrial action has occurred in a number of  industries.  The Blair Government has legislated to make it easier to organise pre-strike ballots for multi-workplace action. 


48. In the US construction industry, bargaining occurs  at the local and regional as well as the industry level.  Enterprise bargaining coverage is greatest where there is industry-wide bargaining. [G Bamber et al “Collective Bargaining” in R Blanpain & C Engels Comparative Labour Law and Industrial Relations in Industrialized Market Economies Kluwer Law International  1998]


49. In New Zealand legislation is about to be passed allowing multi-employer bargaining, if union members employed by each employer agree to go into the multi-employer negotiations.  


50. A recent dispute in the US involving 100,000 cleaners, members of the Service Employees International Union (SEIU), demonstrates that the ability to campaign on an industry level can be crucial for workers in precarious and fragmented employment.


51. Prior to the dispute, Los Angeles cleaners, mainly Hispanic immigrants, had been employed for around half the rate of unionised workers since they replaced union members sacked in the 1980s.  Growing concentration of contractors has led to a relatively small number of companies employing most of the cleaners.


52. As a result of a union strategy for common expiry dates of contracts, not only in Los Angeles, but in many other cities, it was possible for lawful industrial action to be taken by cleaners across the state.


53. In Los Angeles, a three week strike led to the cleaners increasing their wages by 26 per cent, the biggest rise ever.  The campaign was supported by political and civic leaders, and marchers were joined by Cardinal Mahoney, the head of the Roman Catholic archdiocese.


54. The nationally co-ordinated campaign resulted in gains such as family health insurance and home computers and training, as well as significant wage increases for precarious workers recognised as amongst the most exploited in the US.


55. In addition to Australia and New Zealand (discussed above) a small number of countries were cited in the International Confederation of Free Trade Union’s  1999 Annual Survey of Violations of Trade Union Rights in relation to industry-wide bargaining.


56. In Swaziland industry level bargaining can take place only if the Commissioner of Labour consider this to be “desirable or practicable”.  The Government has agreed to a new labour bill, drafted with ILO assistance, but had not yet introduced it and seems unlikely to do so.


57. In Argentina a number of legislative changes were introduced by decree, including limiting the scope of collective bargaining to the company or enterprise  level.  The changes were a response to IMF demands for restructuring as part of a loan package. The decrees were then declared unconstitutional by the courts and suspended.  A new reform bill was then negotiated with trade unions, but opposed by employers and the IMF. The law was finally passed in September 1999 and confirmed the priority of industry-wide collective bargaining.


58. In Chile, where most labour law dates from the Pinochet era, the ICFTU reports:

“…the majority of workers are covered by individual employment contracts.  Collective bargaining usually takes place at enterprise level.  Industry-wide bargaining is rare and is at the discretion of the employer.”


59. In Indonesia new labour legislation had been introduced under Suharto which provided for collective agreements to be made only at the plant level.  The law did not come into force, due to the resignation of Suharto. New labour law is being prepared, recognising the right of unions to organise on an industry-wide level and implementing ILO Convention 87.

60. Turkey has a ban on industry-wide bargaining.


THE ECONOMIC IMPLICATIONS OF PATTERN BARGAINING 

Labour market competition

61. It is a universally recognised principle that the labour market should not be open to free competition in the manner of other markets for goods and services, and that the reason for this is the unfairness which would result from the exercise of the greater bargaining power of the employer over the employee.


62. This principle is reflected in paragraph 51(2)(a) of the Trade Practices Act 1974 (TPA),  which has the effect of excluding from the reach of the TPA agreements and arrangements between employers and employees that relate to employment conditions.


63. In 1998 the National Competition Council reviewed the exemption provisions of the TPA, including paragraph 51(2)(a).  In recommending that the exemption be retained, the Council rejected a Government submission to the effect that the exemption be revocable where the anti-competitive detriment to the community of the particular arrangements in question outweigh labour law policy objectives.  The revocation would only be applicable for agreements or arrangements outside the formal industrial relations system.


64. The reasons given by the Council for recommending retention of the exemption were:


· maintaining the primacy of the industrial relations framework in labour market relations;


· compliance with Australia’s ILO treaty obligations;


· the certainty provided by the exemption in relation to the application of the TPA to employment agreements and arrangements.


65. The effect of prohibiting the pursuit of common claims, as provided for in the Bill, would be to reduce enterprise bargaining to a series of completely isolated negotiations, where workers would be unable to use the collectively-gained knowledge and experience which comes from participation in their union.  Employers would, of course, not be so inhibited, and would be free to pursue approaches in common with other employers in the industry.


66. In his submission to the Inquiry into the 1999 Bill  Professor Joe Isaac submitted that multi-employer bargaining was not only fairer and more efficient, but did not necessarily result in higher outcomes:

“It is difficult to understand the in-principle objection to multi-employer agreements.  There may be situations where a number of employers in the same industry prefer to deal collectively with the union and to have, as far as possible, uniform wages and conditions within the industry, while allowing certain variations to meet the circumstances of particular firms.  Competition and profitability would then be based on managerial performance.


“There is much to be said for such a situation, both on equity and economic grounds.   It is an accepted labour market convention of fairness that similar work (particularly in the same industry) should be remunerated in similar terms. Perception of fairness encourages better workplace relations.  On economic grounds, uniformity in pay and conditions ensures greater efficiency in the allocation of resources.  Under free market rules, the less efficient firms would be expected to earn lower profits, which should spur them to greater efficiency;  or fall by the wayside and release resources for more productive uses.  There is no sound reason, except where substantial unemployment and hardship could fall on employees, why employees should subsidise the less efficient firms.  In a competitive market, the efficient and less efficient firms pay the same price for their raw materials, fuel, power, transport, etc.  Apart from the special circumstances noted, is there a case why the price of labour should be treated differently?

“Further, many would see multi-employer bargaining as avoiding a situation in which the least resistant firm gives way to a standard of settlement that others would be opposed to.  It is arguable that the bargaining power of a union facing a single employer may be greater than if it faced many employers at the same time in an industry bargaining situation.  Picking on one employer at a time may be strategically a more effective way for the union to exact the best terms from all.” [Submission 377, Vol 12, pp2692-3]

67. Professor Isaac’s view is widely shared throughout the industrialised world.  In criticising the lack of explicit encouragement of industry-wide bargaining in the US, one legal commentator has written:

“Another fundamental issue for a labour relations system is the structure of bargaining.  In most countries, industry-wide (sectoral) bargaining is preferred for it is believed it produces greater stability, a virtue both governments and employees recognize.  From unions’ viewpoint, industry-wide bargaining means that the cost of labor is taken out of competition within the industry.” [JR Bellace “Breaking the New Deal Model in the USA” in JR  Bellace & MG Rood Labour Law at the Crossroads: Changing Employment Relationships Kluwer Law International 1997)


68. In Australia, although multi-employer agreements are rare, and sectoral agreements non-existent, a number of industries are characterised by similar bargaining outcomes.  Building and construction and transport, for example, are characterised by a large number of employers in a very competitive environment.  


69. If employers are forced to compete on labour costs, the effect is simply to keep driving these down until they reach a floor below which people will not work.  The effect of labour cost competition is also to put stress on safety, of key importance in both building and transport.  Recent cases of accidents involving long-distance drivers working for excessive hours demonstrates a result of downwards pressure on labour costs.


70. With little individual market power themselves, employers in this kind of industry are finding themselves forced to attempt to compete by driving down wages and conditions if they can.  Employers of unionised labour find themselves at a disadvantage over those operators who are not bound by collective agreements or industry standards.  This is a serious concern to many employers and their organisations, as well as to unions and their members.

71. The disparity is exacerbated by the growing gap between award rates of pay and the market in industries such as building, manufacturing and transport.  This means that there is no relevant or effective floor for bargaining, leaving employees open to exploitation and to growing disparity between the wages of unionists and non-unionists. [see Charts 1-9]

72. The award system operates as a form of industry-wide wage setting for small employers in industries such as hospitality and retail, where there is a very low incidence of certified agreements.  These employers do not want to compete on wages;  they want to know that they have a level playing field in relation to wages, taxes and other costs, and can compete on the quality of the goods and services they offer, and their entrepreneurial skills.

73. In industries such as these the award system remains as the most appropriate means of regulation.  However, in the context of the current Act, with its limitations on the Commission’s jurisdiction, and its emphasis on minimum wages and conditions, awards are rapidly falling behind community standards of fairness.

Productivity and employment

74. In his Second Reading Speech the Minister links enterprise bargaining with increased productivity growth, but expressed fear that pattern bargaining in pursuit of common claims would put these productivity gains at risk.  To make his point the Minister quoted from the 2000 Budget paper No 1:

“The strongest productivity growth in the private sector has also been in those industries dominated by enterprise bargaining – mining, finance and insurance and manufacturing.”


75. The National Institute of Labour Studies at Adelaide’s Flinders University has also recognised a link between growth in labour productivity and agreement-making. [A Hawke, F Robertson & J Sloan Agreement-making under the Workplace Relations Act: 1997 report DWRSB  1998]


76. Given that the making and pursuing of common claims, by unions and employers, including wage claims, is a general feature of enterprise bargaining in Australia, the case that pattern bargaining is a threat to productivity growth is unsustainable.  


77. Given the characteristically volatile nature of its movement, productivity growth has remained reasonable over the past five years,  averaging 2.3 per cent between 1995 and 1999. It would appear that most of the increase in productivity over the 1995-99 period came in 1996 and 1997, when growth averaged over three per cent.   Much of this increase in industries such as Manufacturing, Mining, Electricity gas and water, and Retail trade came in during the period 1995 to 1997;  that is, before any effects would be felt from the 1996 amendments to the Act.

78. In all three industries identified in the Budget paper quoted by the Minister, unions have campaigned around common claims.  In the case of manufacturing, accusations of “pattern bargaining” have been made for some time, indicating no identifiable link between this practise and low productivity. 


79. In coal mining, banking and metal manufacturing, unions have been fairly successful in negotiating similar, although far from identical outcomes in a large proportion of agreements.


80. Metalliferous mining and insurance, on the other hand, have been characterised by vigorous pattern bargaining by employers, particularly around issues of individual performance pay and deregulation of working hours. [see Chart 10]


81. International evidence also fails to show that productivity growth is dependent on or even assisted by a prohibition on multi-employer bargaining.


82. Countries exhibiting strong labour productivity growth include Finland, Germany, Italy, Sweden and Ireland, all with in excess of 2½ per cent growth over the year.   Australia, France, Austria, Norway and the UK at present exhibit moderate levels of  productivity growth in comparison, of the order of around two per cent.   Most of these countries have collective bargaining systems based on industry-wide agreements with a high level of coverage;  none except Australia prohibit it. Many of these strong performing countries also exhibited relatively low inflation along with moderate wages growth.


83. Those countries performing worst in terms of labour productivity growth were the United States and New Zealand, with less than one per cent growth, both of which have relatively weak bargaining systems.  However, it should be noted that New Zealand is about to change and the US does not prohibit industry-wide bargaining, which exists in a number of industries.


84. In terms of unemployment, many of the European nations continue to outperform Australia and New Zealand. The Netherlands, Austria, Sweden, Ireland, Norway, as well as the US and the UK, are all experiencing sub-seven per cent unemployment. Many of  these are actually experiencing unemployment below five per cent.


85. Some of the European countries which are beginning to come out of low periods of growth are still experiencing relatively high levels of unemployment (eg. France and Germany). However, on the back of recent growth, their unemployment rates appear to be improving at a pace which is outstripping most other OECD countries. [see Chart 11]


86. There is no evidence to suggest any concordance between the presence of pattern bargaining and the level of labour productivity or unemployment across OECD countries. 

INDUSTRIAL ACTION

SECTION 127 ORDERS WITHIN 48 HOURS

87. Item 5 would require the Commission to hear and determine an application under section 127 (including the issue of whether or not the industrial action is not, or would not be, protected) within 48 hours of it being made.  If this is not possible, the Commission would be required to issue an interim order within 48 hours to stop or prevent the industrial action, to have effect until the application was determined, unless satisfied that this would be contrary to the public interest.


88. Item 5 is in similar, although not identical terms to item 10 of Schedule 11, Part 1 of the 1999 Bill.  


89. In his report to the Senate on that Bill, Senator Murray said:


“In my view it is difficult for the Government to advocate a much greater tightening up of this area of industrial disputes, when it is simultaneously boasting that Australia has the lowest level of industrial disputation in eighty years.


“Industrial disputation is an essential part of the bargaining and market process, and parties to disputation must be given the opportunity to work matters through.  The system we now have seems, by and large, to serve Australia well.


“This schedule is about seeking to restrict access to industrial action and to increase access to penalties in respect of such action.  As such, it seeks to respond to what, in an objective sense, is a non-existent problem.  Section 127 does not need to be changed.  The existing section 127 provides a strong deterrent to disruptive industrial action, and the Government has failed to make out a case that the provisions are not working and need these reforms.”(p397)


90. On 16 September 1999, just two months before Senator Murray’s report, Minister Reith was crowing about the success of his legislation in achieving a record low level of industrial disputes.


91. By 22 March 2000, following the election of a Labor Government in Victoria, and the apparent rejection of his “second wave”, the Minister had identified a previously unknown “worrying trend” in industrial disputes in  NSW and Victoria.  Given the high proportion of NSW employees under state awards, federal legislation is of more limited relevance in that state.


92. The political nature of the Minister’s actions can be seen in that 22 March 2000 media release:


“The current industrial campaign launched by the CFMEU against the Victorian building industry employers and the Year 2000 campaign orchestrated by the metal industry unions will ensure that industrial disputation rises dramatically during the first half of 2000.”

93. The campaign in building and construction is now over in Victoria, while there is no indication that Campaign 2000 will result in industrial action at all, let alone on a significant scale.  An increase in industrial action is to be expected under our legislative scheme at a time when a significant number of enterprise agreements are expiring and new agreements are being negotiated.  In addition, some industrial action is unrelated to bargaining, and is not protected, such as protest action about workplace deaths in the building industry.
94. The Minister has tried to link both issues to the Victorian Labor Government, a typical example of the cheap point-scoring and shifting of responsibility for which he is notorious.

95. Item 5, if enacted, would have the effect of preventing the taking of protected action.  All an employer would be required to do on receiving 72 hours notice for the taking of protected action, would to make an application to the Commission for an order under section 127.  This would mean an order would be likely to be issued  before the action commenced.  In many cases, such as where the application is made on the weekend, 48 hours will have passed before the matter can reasonably be expected to be heard. 


96. If the employer alleges that the action is not protected, the requirement for evidence to be called and submissions made means that the issues could not be properly determined within 48 hours, leading to the mandatory interim order.  Even if the case was later determined in the union’s favour, the ability to take action at the time of its choosing has been removed.


97. Underlying the proposed amendment is the Minister’s view that the Commission and the Federal Court are too soft on unions in dealing with applications under section 127.


98. In the overwhelming majority of applications for orders under section 127 which have been determined by the Commission in respect of industrial action which is not protected, the orders have either been granted, or a recommendation or direction to cease the action made, with a clear indication that orders would be made if the direction was not complied with. (Prints Q1434, R7057) 


99. The Commission has granted most applications for orders under section 127 in spite of the fact that it  has a discretion as to whether or not to issue an order on the basis that section 127 is not a prohibition on unprotected action.  [Coal and Allied Case (Print P2071)].  In that decision, the Full Bench distinguished illegitimate action as a sub-class of unprotected action, and referred to “the international recognition of rights to take some forms of industrial action not covered by the immunity conferred by s.170MT…”. 


100. In general the Commission has refused applications only where the action is protected, or  in exceptional circumstances, such as where the action is related to health and safety. (Print R5276)  


101. Section 127 has been utilised in relation to alleged secondary boycotts (Print P5227) and in relation to stoppages linked to protests on matters such as Workcover legislation in Victoria (Prints P7080, P7129, P7329), the failure of the Victorian Government to proclaim a substitute day for Anzac Day (Print R4044), changes to accident make-up pay provisions (Print R5258) and the Bill currently before the Committee,  in relation to which some applications were granted, and one refused. (Print R8130) 


102. The Commission has also accepted the principle that section 127 could be used to issue orders against employers who engage in industrial action as defined in section 4 of the Act, although applications by unions for orders against employers have most often been rejected. (Applications rejected in  Prints P4460, P4498, P5229, P8953, P2953, Q8448, R0365, R3466, R6299, and granted in Prints P3454, Q4688)  In a recent decision, the Federal Court found three union officials guilty of contempt for breaching an injunction granted to enforce an order under section 127. [AIG v AMWU (2000) FCA 629 (12 May 2000)]. It should be noted that those proceedings were not in relation to any protracted industrial action but merely the unions’ convening of stop-work meetings of members to dscuss and made decisions about their bargaining campaign, which, in the ACTU’s view, should be permitted without loss of pay.


103. Figures supplied by DEWRSB to the Inquiry into the 1999 Bill showed that only nine per cent of applications were refused, with a proportion of these being union applications, almost all of which were refused.


104. Many of the current complaints are in relation to cases where the applicant has failed to make out a proper case.

105. Given Australia's already excessive restrictions on the right to strike, there can be no justification for a measure which is designed to and will have the effect of making most industrial action a contempt of court.


COOLING-OFF PERIODS


106. Item 12 contains another proposal recycled from the 1999 Bill.  The major difference from the earlier proposal is that the Commission must suspend the bargaining period if it considers that this would be beneficial because it would assist the parties to resolve the matters at issue, rather than merely because 14 days had passed since the action commenced.  In both provisions the Commission must also not consider that the suspension would be contrary to the public interest.


107. Although this proposal purports to give greater discretion to the Commission, this is illusory.    If the Commission were to consider that ending industrial action, so weakening the bargaining position of the union, would assist to resolve the dispute, albeit on the employer’s terms, it would be mandatory to suspend the bargaining period.  The Commission may already suspend or terminate the bargaining period if it believes that a party is not genuinely trying to reach an agreement with the other parties. [s170MW(2)(b)]

108. The necessity for such a provision, given that most strikes in Australia are of short duration, should also be questioned.   In 1999 there were 713 industrial disputes involving 455,700 employees.  Of these, 407 disputes involving 72 per cent of employees were for one day or less.  Only 13 disputes, involving 6,600 or 1.44 per cent of the employees, lasted for five or more days. [Industrial Disputes ABS Cat 6321.0]

109. The effect of the proposed amendment would be almost certainly to suspend the bargaining period in respect of industrial action which would be unlikely to be of an extended nature in any event.  It should be noted that the Commission already has the power to suspend the bargaining period where a party has not tried or is not genuinely trying to reach an agreement.
110. To the extent that there is an issue of protracted industrial disputes, it reflects the lack of power in the Commission to deal with the underlying causes.  Restoration of the arbitral power of the Commission would provide a means of dealing with such disputes, as submitted  by the AiG to the Inquiry into the 1999 Bill:
“There have been a number of disputes where the option of arbitration might have had an advantage for the parties.” (Transcript, 1/10/99, p45)

INVOLVEMENT OF NON-PROTECTED PERSONS
111. Item 9 amends section 170MM to provide that action is not protected if it involves acting in concert with other employees of the same employer, if those employees are not to be covered by the proposed certified agreement.


112. This amendment would further restrict the ability of employees to take protected industrial action, affecting not only the rights of the employees to be covered by the agreement, but those other employees of the employer who may wish to act in support of their fellow employees.


113. The restrictions on sympathy action in Australian law have been criticised by the ILO as inconsistent with its jurisprudence to the effect that sympathy action in support of otherwise legal industrial action should be permitted.


114. The proposal to amend section 170MM also gives the employer an additional ground on which to allege that the action is not protected, and so ensure that an order, including an interim order, will be made under section 127 to stop the industrial action within 48 hours.


JURISDICTION OF THE FEDERAL COURT

115. Item 11 is an attack on the jurisdiction of the Federal Court, in that it would prevent the Court from granting “anti-suit” injunctions to prevent a state Supreme Court from dealing with matters under the Act, even where these were already issues before the Court.


116. Item 11 must be seen in the context of the sustained public vilification of the Federal Court which has accompanied its decisions since the MUA case in 1998.  The level of vilification is not unprecedented;  it is similar to that to which the High Court was subjected following its Mabo decision.  Interference with the jurisdiction of the High Court, of the type proposed in relation to the Federal Court, is not possible because of the constitutional guarantees of High Court jurisdiction.


117. The Minister and some employers have made no secret of their preference for state Supreme Courts, out of a belief, apparently, that these courts are more likely to grant injunctions to employers seeking to stop industrial action.  


118. The principles relating to anti-suit injunctions are set down in the High Court decision in CSR Limited v Cigna Insurance Limited, a case concerning rights to sue in the NSW Supreme Court and US District Court for the District of New Jersey.


119. The High Court held that the ability to grant “anti-suit” injunctions is part of the inherent jurisdiction of a court, and is available to enable a court to protect the integrity of its processes by preventing proceedings taking place in another court which “interfere with or have a tendency to interfere with proceedings pending in that court”. 


120. The High Court further held:

“Apart from the inherent power of a court to protect its own processes, a court may, in the exercise of the power deriving from the Chancery Court, make orders in restraint of unconscionable conduct or the unconscientious exercise of legal rights.  If the bringing of legal proceedings involves unconscionable conduct or the unconscientious exercise of a legal right, an injunction may be granted by a court in the exercise of its equitable jurisdiction in restraint of those proceedings no matter where they are brought.”


121. Item 11 is an unprecedented attack on the power of the Federal Court to protect its jurisdiction, a power which would remain part of the inherent jurisdiction of every other court.  State Supreme Courts, for example, would retain the ability to issue anti-suit injunctions to prevent proceedings in the Federal Court;  it is not within the power of the Federal Parliament to alter this.


122. In a small number of cases the Federal Court has issued interim injunctions preventing proceedings in a state Supreme Court on the basis of the principles determined in Cigna.

123. In AWU v Yallourn Energy [(2000) FCA 65 (8 February 20000)] the unions commenced an action in the Federal Court claiming that a proposed action in tort contravened provisions of the Act relating to protected industrial action. The issues were:


· if the unions’ industrial action was protected, could proceedings in tort be brought in the Supreme Court, even though no action would lie;


· does the threatened tort action constitute altering the employees’ position to their prejudice because they were engaging in protected action, pursuant to section 170MU and/or coercion to make an agreement pursuant to section 170NC.


124. Merkel J held that there was a serious issue to be tried in respect of these questions, and that the issue of whether or not the industrial action was protected, which was central to the Federal Court proceedings, and would also be central to any Supreme Court proceedings, should be determined at one time, in the Federal Court.  No injunction was issued, as the employers undertook to bring any action in the Federal Court, which, as part of its accrued jurisdiction, can determine common law claims arising from the same “justiciable controversy”.


125. In CFMEU v Master Builders Association of Victoria (No 1) [(2000) FCA 168 (25 February 2000)] the union had made application to the Federal Court in relation to a dispute with employers about a claim for a 36 hour week.  The employers had obtained a certificate from the Commission under section 166A of the Act, clearing the way for action to be taken in tort.


126. Goldberg J indicated his preparedness to issue an injunction restraining the MBA from commencing actions in tort against the CFMEU unless the former undertook to give the union 72 hours notice of the nature of any proceedings to be taken in the Supreme Court.  


127. Goldberg J held that there was a serious issue to be tried as to whether proceeding in the Supreme Court would constitute “threatening to take action with intent to coerce the Union to make an agreement” for the purposes of section 170NC, and that the MBA should be restrained on an interlocutory basis from issuing proceeding until that issue was determined.


128. If proceedings have been commenced in one jurisdiction, it is obviously sensible and reasonable for all proceedings related to that set of events to be dealt with by the same court.  This is a well-established principle, and is the policy which lay behind the establishment of the cross-vesting system (since found to be unconstitutional) and the development of the inherent jurisdiction to determine forum non conveniens.


129. The attempt to prevent concurrent proceedings in the Federal and Supreme Courts is a political move intended to enable forum shopping by employers for what they believe may be more amenable judges.


130. The scheme of the Act is to provide an ability for unions and their members to take industrial action which is protected, inter alia,  from action under the common law.  Employers who believe that the action is not protected can make applications for orders under section 127, enforceable through the Federal Court, or they can apply to the Court for a declaration as to whether or not the industrial action is protected.  


131. In the event that the action is held to be unprotected, common law damages can then be pursued in the Supreme Court.  


132. To permit proceedings to be commenced in relation to action which is alleged to be protected, prior to that issue being determined, is completely inconsistent with the intention of the Act in providing, in certain defined circumstances, a right to take industrial action without facing legal action in relation to torts.  The intention of item 11 is to facilitate applications to state Supreme Courts for interlocutory injunctions to halt protected industrial action.  

133. In Australian Paper Limited v CEPU [(2000) FCA (2 April 1998)] North J expressed considerable caution about the use of injunctions in industrial disputes:

“By reason of these recurring features of industrial disputes, ordinarily, justice will be best served if the Court approaches the grant of an interim injunction against industrial action with particular caution.  I emphasise that this is not a universal or inflexible rule or precondition, but rather an approach which will be applicable in most cases because of the usual features of such cases.  A number of such features immediately come to mind.  The first is that, usually, the parties to litigation concerning an industrial dispute include persons or bodies who are professional negotiators.  Their everyday function is resolving disputes between themselves about industrial issues.  There is good sense in courts maintaining a degree of restraint against intervention between parties who are experienced in techniques for dispute resolution.  Furthermore, the disputants usually have a relationship which has been built up over some time and must continue after the current issue between them is long past…….Often, an interim injunction to restrain industrial action is sought for predominantly tactical or strategic purposes in the course of a dispute.  The injunction constitutes another bargaining chip which can be used to further the interests of the applicant …It is not the function of the Court to provide an advantage to one side in an industrial dispute.”

124.
North J also drew attention to the fact that in many cases an interim injunction will operate to determine the matter finally, and  noted the necessity for the Court to balance the prospect of monetary loss to an employer against the only means employees have to advance their industrial interests through direct action. 


134. Merkel J described the Act’s scheme for protected industrial action  in AWU v Yallourn Energy:

“The statutory provisions, to which I have referred, reflect a legislative policy that enables and authorises unions, employees and employers to lawfully engage in protected industrial action during a bargaining period notwithstanding that, but for s170MT(2), the action would otherwise be unlawful and therefore actionable.  An incident of that legislative scheme is that protected action can be engaged in by a protected person during a bargaining period free of the fetter of the threats of, or the commencement of, litigation by unions, employees and employers in respect of that action."

135. The problem of concurrent proceedings in relation to protected action would be exacerbated if item 11 was to be passed, in that parties would be free to institute proceedings in both courts and prosecute them at the same time.


136. Given that common law actions lie only in respect of unprotected industrial action, part of the difficulty rests with the requirement that the Commission issue certificates under section 166A without determining whether or not the action is protected.  The need for item 11 would be obviated if section 166A was amended to provide that a certificate allowing an employer to commence tort proceedings could be granted only in respect of industrial action found by the Commission to be unprotected.

CONCLUSION

124.
For the reasons stated, the ACTU urges the Committee to recommend that the Bill not be proceeded with in the Senate.
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