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WORKPLACE RELATIONS BILL 2000

SUBMISSION TO SENATE EMPLOYMENT, WORKPLACE RELATIONS, SMALL BUSINESS AND EDUCATION LEGISLATION COMMITTEE

BY CPSU, THE COMMUNITY & PUBLIC SECTOR UNION, STATE PUBLIC SERVICES FEDERATION (SPSF) GROUP

The State Public Services Federation (SPSF) Group of CPSU, the Community and Public Sector Union, represents the industrial interests of over 100,000 employees of State Governments in departments, agencies, statutory authorities, instrumentalities and State owned corporations, including general staff employees of universities.

Having conducted a detailed examination of the Bill, this Union is most concerned as to its equity and its implications for the capacity of those sections of the workforce with limited bargaining power to take action through their industrial organisations to protect their interests. Our concerns can be illustrated by reference to the proposed insertion of a definition of “pattern bargaining” into the Workplace Relations Act 1996 (“the Act”), the proposed restrictions on what would be protected industrial action, the proposed changes to Section 127 of the Act, and the proposed limitation of the powers of the Federal Court.

Definition of “Pattern Bargaining”

A new s170LGA would define “pattern bargaining”, in effect, as a campaign by a union for common wages and/or conditions that extends beyond a single business and that seeks common entitlements, all of which by their nature are capable of being pursued at the single business level. This would make it very difficult for unions to avoid being found to be pattern bargaining just by serving a standard log of claims, containing claims for the usual sorts of entitlements, on multiple employers and bargaining simultaneously with those employers. A qualification to this is that the Australian Industrial Relations Commission (“the Commission”) may adopt a restrictive view of what constitutes a “campaign”, but no-one is in a position to guess what view the Commission might take in advance of a matter coming before it, if the amendments become law.

Prima facie, therefore, the proposed amendment has the capacity to render unions ineffectual in pursuing improvements in wages and working conditions for their members by exposing them to the risk of being found to be engaging in pattern bargaining just by pursuing routine logs of claims. This will have the greatest impact on those members of the workforce who have the least bargaining power. This includes public sector employees because they work for employers who are not subject to commercial imperatives but are subject to pressures to limit expenditure.

Restrictions on Protected Action

Sections 170ML and 170MM would be amended so as to more explicitly limit who could take protected action, in such a way as to facilitate employer applications to have conduct labelled as pattern bargaining and so to deprive any industrial action which might be seen to form part of a campaign, whether or not it really was, of being protected action. A new sub-section in s170MP would deem a union not to be trying to reach agreement if it was engaged in pattern bargaining, thus making industrial action in respect of the proposed agreement unprotected.

This could have the effect of making almost all industrial action by unions unprotected because of the wide scope that can be given to the definition of pattern bargaining in the proposed s170LGA.

The proposed amendment also has a major equity flaw, in that it would render pattern bargaining by unions unlawful but leave employers free to pattern bargain. In this Union’s experience, Governments as employers are prime practitioners of pattern bargaining. Two recent examples within this Union’s area of coverage are:

· the requirement by the Federal Government that universities achieve at least 9 out of 14 specified outcomes in enterprise agreements in order to qualify for supplementary salary funding; and

· the strict control over enterprise bargaining exercised over Victorian Government departments and agencies by the former Government of that State.

Changes to Section 127

Section 127 would be amended so as to require the Commission to make an order that industrial action cease or not occur once it is satisfied that unprotected industrial action is occurring or threatened. At present, the Commission has a discretion whether or not to make an order. It has proven reluctant to make orders where the industrial action in question is minor in nature or is of limited scope and/or duration. In the latter circumstances, the Commission often conciliates a settlement of the dispute. It is unlikely that this would continue if the amendments become law, because the party with the benefit of an order would have no incentive to engage in genuine negotiations.

Breach of a s127 order founds later proceedings for penal provisions to be applied. The removal of the Commission’s discretion and the ensuing decreased likelihood of conciliated outcomes to disputes can hardly be conducive to one of the principal objects of the Act, as set out in Section 3(h): “enabling the Commission to prevent and settle industrial disputes as far as possible by conciliation”. Rather, the proposed amendment will promote more disputation and more legalistic approaches to dealing with disputes in the workplace.

Limitation of the Powers of the Federal Court

A new s170MTA would deprive the Federal Court of jurisdiction to restrain by injunction a party from seeking orders under s127 or remedies in State or Territory courts, while at the same time giving express power to State and Territory courts to determine whether or not industrial action is protected.

Two points are important in relation to this. First, it is reasonable to expect that the Federal Court will grant injunctions restraining employers only in exceptional circumstances, such as when the evidence suggested that not granting the injunction would be likely to impede settlement of the dispute. This is because an injunction is a discretionary matter. That is, an applicant not only has to satisfy the Court that an injunction may be granted but also that it should be granted in all the circumstances of the case. The second point is that there are a number of judges of the Federal Court who have experience of industrial relations as legal practitioners, whereas such expertise is notoriously much thinner on the benches of State Supreme Courts.

This proposal, therefore, like the proposed changes to s127, only has the potential to lessen the likelihood of conciliated outcomes to industrial disputes and increase the level of disputation and the resort to legalistic approaches.

Conclusion

This Union sees the Bill as being:

· inequitable in seeking to prohibit unions from engaging in pattern bargaining while leaving employers free to do so;

· undermining of one of the principal objects of the Act, to achieve conciliation of disputes wherever possible but, on the other hand;

· likely to promote resort to legalistic and confrontational approaches in dealing with industrial disputation; and

· calculated to make it extremely difficult for unions to effectively represent the industrial interests of their members, thereby exposing those employees in the weakest market position to greater exploitation.

