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Foreword

The Australian Industry Group (Ai Group) is the largest national industry body in Australia, representing 11,500 employers, large and small, in every State and Territory. Members provide more than $100 billion in output, employ more than 1 million people and produce exports worth some $25 billion.

Ai Group represents employers in metal and engineering, construction, energy, printing, packaging, information technology, food processing, automotive, rubber, plastic, chemicals, telecommunications, aviation, labour hire, textiles, clothing and footwear and other related industries.

Ai Group has had a strong and continuous involvement in the industrial relations system at the national, industry and enterprise level for over 125 years. Ai Group is well qualified to comment on the Workplace Relations Amendment Bill 2000 and welcomes the opportunity to contribute to the debate on workplace reform. We have given the Bill very careful consideration with input from employers who have to apply the legislation on a day to day basis. The Bill has also been considered by Ai Group's Branch Councils and the National Executive Committee during May.

This submission is made by Ai Group and on behalf of its affiliated organisation, the Engineering Employers' Association, South Australia (EEASA).

This submission draws heavily on material submitted to the Committee in September 1999 in respect of the Inquiry into the impact of the Workplace Relations Act, 1996 and the provisions of the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill, 1999. That submission was in two volumes. Volume 1 contained the body of the submission and relevant annexures. Volume 2 contained statutory declarations relating to matters addressed in the submission, including statutory declarations of 20 senior managers of Ai Group member companies. The statutory declarations provide invaluable first hand evidence of difficulties being experienced by companies under the current system. Many of these statutory declarations have been included as annexures to this submission given their direct relevance to the amendments proposed in the Workplace Relations Amendment Bill 2000.

We look forward to the Senate Committee taking full account of what we have put and we urge the Committee to be wary of attempts that the unions are likely to make to delay the passage of the legislation beyond 30 June 2000. It is imperative that the Workplace Relations Act be amended prior to 30 June 2000 to provide employers with protection against pattern bargaining which manufacturing unions in Victoria are pursuing with the potential of widespread industrial action. The objective of the union campaign is to bring an end to enterprise bargaining in the manufacturing industry in Victoria on that date, and in other States from 30 June 2001.

While the manufacturing industry is the target of the unions’ present campaign to end enterprise bargaining, if pattern bargaining is not effectively dealt with it will undoubtedly flow to other sectors of the economy. Already, construction unions have succeeded in gaining substantial industry-wide concessions by the forceful use of pattern bargaining in that sector. The experience of the Victorian building industry dispute provides a vivid example of why urgent legislative reform is necessary to stamp out the practice and protect the process of enterprise bargaining in the Australian Workplace Relations system.

R N Herbert

CHIEF EXECUTIVE

1.0
Background

Prior to the Accord years of the 1980s wages and conditions were generally settled through award variations decided by agreement or arbitration with overaward conditions being applied company by company. This process was seen as damaging to Australia’s competitive position as trade and financial markets opened up. The accord process attempted to reign in some of the excessive wage settlements through the social compact inherent in the Accord.

In 1993, the Labor Government introduced enterprise bargaining into the Industrial Relations Act. It was widely regarded by all sides of the political fence as the preferred method of settling wages and conditions if Australian companies were to be in a position to compete against international competition. Enterprise agreements were to be ratified by the AIRC and for the first time limited scope was introduced for employers to bargain directly with employees without union involvement and to make binding agreements known as Enterprise Flexibility Agreements.

A system of “protected action” was introduced enabling unions and their members to engage in industrial action in support of enterprise bargaining with limited immunity from civil liability. Employers were also given the right to “lockout” as part of the bargaining process.

The system of awards was retained and constituted the safety net underpinning enterprise bargaining. The Australian Industrial Relations Commission (AIRC) retained its powers of conciliation and arbitration in relation to the award system. However, through the mechanism of “wage fixing principles” determined by the AIRC the intent of the legislation was achieved, namely, primacy of enterprise bargaining over the award system. The AIRC’s September 1994 Safety Net Decision stated:

“The priority in this system is on the parties at an enterprise – employers, employees and their representatives taking responsibility for their own industrial relations affairs and reaching agreements appropriate to their enterprise”

At that time unions were amalgamating into large industry based bodies and a central role was reserved for them under the legislation.

The 1993 amendments represented profound change in that the Industrial Relations Act coupled with the Commission’s wage fixing principles put an end to arbitrated, across the board, wage increases and while national wage cases continued, their purpose was to maintain the safety net of minimum award rates of pay. Enterprise bargaining became the mechanism by which wages were to be adjusted and productivity increased.

In 1996, the Coalition Government took the shift away from arbitration a significant step further through its Workplace Relations Act, which:

· emphasised the safety net nature of awards and put in place a process to achieve a safety net based around 20 or so allowable matters;

· provided for collective enterprise agreements to be made between an employer and employees without union involvement;

· provided for agreements to be made between an employer and individual employees through Australian Workplace Agreements;

· expanded and strengthened sanctions and remedies against unlawful (or “unprotected”) industrial action.

One of the key objects of the Workplace Relations Act was to ensure “that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace or enterprise level”. Many of the amendments were directed to this objective, especially the reduced access to arbitration.

The Australian Democrats supported these changes.

2.0
The Success of Enterprise Bargaining

Enterprise bargaining has been extremely important for Australian companies. While many companies were slow to start, it is now the entrenched way for most companies to deal with their employees, albeit in a variety of forms – through certified agreements or AWAs , or in the case of smaller companies, less formal arrangements underpinned by the award safety net.

The enterprise focus has been important for the transformation of companies and their ability to compete in global markets. There has been a significant amount of change for companies to contend with as businesses have reshaped, downsized and restructured so as to survive the rigors of competition. The process has been essential although in some cases difficult. The overall outcome however has been greater efficiency, better workplaces and improved productivity and performance. Undoubtably enterprise bargaining contributed to the sustained period of productivity growth which has been a feature of the Australian economy in recent years.

For employees, enterprise bargaining has delivered real wage increases. For example, in the metals manufacturing sector the average annual wage increase in federal enterprise agreements between January 1992 and December 1999 was 4.7 percent. (Source: Department of Employment, Workplace Relations and Small Business, Workplace Agreements Database). Inflation over the same period averaged 1.8 percent.

In addition, with enterprise bargaining industrial disputes have gradually reduced, enhancing Australia’s reliability as a trading nation, and growth and employment opportunities have taken a positive turn. Between 1982 and 1992, an average of 237 working days each year were being lost per thousand employees due to industrial disputes. In the period between 1993 and 1999 with enterprise bargaining  in operation this figure has shrunk to 89 working days lost per thousand.

However, some groups have sought to capitalise on the negatives which arise when significant change occurs. The Hanson era was a clear reflection of this. Also, for some unions the process of enterprise bargaining has been a challenge because it required a new approach to representing their members and as well it has been a resource intensive process. Some have not been able to make the transition, they strongly resist change and now argue for a return to the old ways of central outcomes. Many unions have, however, successfully made the change to enterprise bargaining and continue to follow this approach wherever they can.

3.0
Not an Attack on Trade Unions

Ai Group values highly its relationship with trade unions and is engaging with them on a number of constructive fronts. Our objective to achieve more effective provisions relating to the enterprise bargaining process and to the compliance provisions in the workplace relations laws does not in any way reflect a desire to attack the trade union movement. Ai Group strongly supports responsible unionism. In particular, we believe there is an important role to be played by representative bodies and we believe individuals and companies should be free to choose whether or not they belong to representative bodies. We also note that the unions were amongst the strongest advocates for enterprise bargaining

Should the Workplace Relations Amendment Bill 2000 be passed into law it will not limit the desire or ability of Ai Group and the trade union movement from discussing and dealing with matters which have implications for Australian industry beyond individual enterprises. For instance, on 14 April 2000, Ai Group met, at their request, with the National Secretaries of the manufacturing unions to discuss matters of "mutual interest". A meeting was held on 14 April 2000 and a further meeting will take place on 29 May 2000. While Ai Group has made it clear to the unions that it will not negotiate an industry settlement of claims relating to wages and conditions, there are many issues of “mutual interest” which can be discussed. These include skills enhancement, innovation, job security and other issues which will further the interests of Australian industry.

4.0 Campaign 2000/2001 and Pattern Bargaining

Members of Ai Group face a potentially very damaging industrial campaign aimed at replacing enterprise bargaining with pattern bargaining and forcing industry wide concessions on extravagant union claims relating to wages and conditions. The campaign, termed Campaign 2000, is being spearheaded by a small group of militant unions and their officials, centred mainly in Victoria.

Campaign 2000 could have a very damaging impact on the competitiveness and viability of manufacturing industry in Victoria and in other States should it spread there. In effect this attack by some unions and their officials seeks to prevent manufacturing enterprises from managing their businesses and achieving sustainable outcomes through enterprise bargaining.

The Metals Division of the Victorian Branch of the Australian Manufacturing Workers Union (AMWU) is driving the union campaign but a number of other Victorian based unions, including the CEPU, AWU, TCFUA and CFMEU, have expressed their support in varying degrees. They do this under the banner of the Metal Trades Federation of Unions (MTFU). Using protected action or the threat of it and exploiting the weaknesses in the Workplace Relations laws, these unions have achieved a situation whereby several hundred enterprise agreements will expire on 30 June 2000. This provides the unions with a platform to pursue common outcomes amongst these companies. A similar campaign is being pursued in States other than Victoria centered around a common expiry date of 30 June 2001 (Campaign 2001).

The pattern bargaining approach being adopted by the manufacturing unions very much resembles that applied by some of the same unions (CFMEU, CEPU and AMWU) in the Victorian building and construction industry. These unions pursued, through pattern bargaining, various claims for improvements to wages and conditions, the magnitude of which was impossible to justify at a time when building industry activity peaked in 1999 and is expected to decline by at least 12 per cent by 2001. These claims included a 24 per cent wage increase and a 36 hour week.

Widespread industrial action was taken across the building industry in Victoria. A few employers under enormous commercial pressure eventually conceded. The unions then extended the pressure against other employers forcing similar concessions and thereby establishing a pattern of common outcomes which will now extend across the whole building industry in Victoria through the Victorian Building Industry Agreement. Other States are now in the sights of the unions.

Campaign 2000 is an attempt, particularly by the AMWU and CEPU, to achieve a similar outcome by using similar tactics in the manufacturing sector.

The unions propose that Ai Group reach agreement on the terms of an industry-wide agreement that would be imposed on all manufacturing enterprises. Ai Group has refused to enter into negotiations for such an industry agreement and the unions are now turning their attention to sectors of manufacturing where they may be able to apply the greatest pressure to establish a common outcome, thereby setting a pattern for others to follow. Ai Group has informed the unions in detail why we will not be negotiating an industry pattern agreement. Our decision has the unanimous support of Ai Group’s Branch Councils and National Executive and is strongly supported by member companies.

There is a widely held view among employers, in political circles and among some unions that Campaign 2000 is ill-conceived in that there is no support for a return to industry outcomes and such an approach will be extremely damaging to the Australian economy, especially jobs and investment in Victoria.

The unions are threatening to take widespread industrial action commencing from 30 June 2000 if manufacturing employers do not agree to an industry pattern agreement.  In literature published by the AMWU it has been said that: (Refer to Annexure B)

AIf we have not been able to negotiate come June 30, 2000 or if we have had some negotiations and the offer on the table is inferior to what we are after, then we need to be in a position where we can take the traditional way of collective action. If we=re going to have a stoppage we have a state wide stoppage for 24 hours rather than having one or two sites out for 3, 4, 5, 6, 7, 8 weeks and everyone else working. We might have the whole state stopping for a day or maybe 48 hours (2 days) or we might say we=re going to put right across the board for one week an overtime ban on every site in Victoria or we might say we=re going to have one day off a month for the next three months in pursuit of shorter hours, so on the 4th Friday of every month every site stops that day. Whatever strategy we opt for will be determined at Shop Stewards and Mass Meetings.@
When the Metal Unions called stop work meetings throughout Victoria in November 1999 to seek endorsement for their Campaign 2000 and associated log of claims, Ai Group was successful in gaining orders from the Australian Industrial Relations Commission and the Federal Court. When the stoppages proceeded despite the orders Ai Group pursued contempt of court actions in the Federal Court against the AMWU, the CEPU and the AWU and three MTFU officials, Messrs Craig Johnston, Dean Mighell and Cesar Melhem.

On 12 May Justice Merkel found that the three MTFU officials had deliberately failed to comply with the order of Justice Whitlam.

Justice Merkel's decision refers to the importance of the observance of the law in industrial matters - one of the key reasons why Ai Group initiated action against the unions and officers concerned.  Justice Merkel said:

“Plainly, the protection of legal rights is severely undermined if parties to a dispute act on the basis that they can apply for court orders to protect their rights, but ignore court orders which protect the rights of other parties to the dispute, simply because compliance with such orders is seen to be adverse to their interests or objectives, or that of their members.

The rule of law in a democratic society does not permit any member of that society, no matter how powerful, to pick and choose the laws or court orders that are to be observed and those that are not. Maintenance of the rule of law in our society does not only require that parties are able to resort to courts to determine their disputes......it also requires that parties comply with the orders made by the courts in determining those disputes.


If the individual respondents believed that the orders of Whitlam J were wrongly made, then it was open to them to appeal, or apply for leave to appeal, against those orders. Instead, they breached them. The fact that the breaches are by union leaders holding important offices in a federation of national trade unions makes them more, rather than less serious...”
The charges against the three unions involved (the AMWU, CEPU and AWU) were dismissed mainly on technical arguments about the form of the Federal Court order and a finding that the three unions were not bound by actions carried out by the MTFU.

Ai Group and the unions will make submissions to the Federal Court on 22 May setting out their respective views on the penalties to apply to the three officials. Ai Group has put those officials concerned that it will not press for penalties if the officials apologise for their breach and undertake to comply with any future orders of the Court.

Ai Group has been urging its members whose agreements expire on 30 June 2000 to commence the process of renegotiating their agreements as early as possible. An extensive amount of assistance has been made available by Ai Group to assist members in this regard.

At the present time, the AMWU, CEPU and other manufacturing unions in Victoria are refusing to renegotiate enterprise agreements which expire on 30 June 2000. We refer to the evidence contained in the Statutory Declaration of Mr Ian Cummin, Executive General Manager-Human Resources and Corporate Services of Southcorp Limited (Annexure F).  Despite the exhaustive efforts of companies such as Southcorp, these unions are refusing to participate in enterprise level negotiations. It appears evident that the unions are biding their time and waiting until 30 June 2000 to carry out their threats of widespread industrial action in pursuit of a industry pattern agreement.

In conjunction with their refusal to renegotiate enterprise agreements, the unions are pressuring employers to attend employer forums which the MTFU is convening to negotiate an industry pattern agreement. Given Ai Group’s refusal to negotiate an industry pattern agreement the unions are endeavouring to locate a group of employers who are prepared to negotiate such an agreement. Following agreement being reached with such employers, their clear intent is to then force other employers in the industry to accept the pattern outcome. To date three employer forums have been convened by the MTFU. Several companies, including Southcorp, are being subjected to unlawful industrial action on every occasion when a union convened employer forum takes place and the company is not represented. 

In addition to the general employer forums, the unions have been endeavouring to arrange meetings with employers in the following industry sectors with a view to negotiating pattern agreements at the industry sector level:


Contract maintenance;


Automotive components;


Mixed industries maintenance;


General metals manufacturing;

· Labour hire.

The next union convened general employer forum has been scheduled for 23 May 2000. The MTFU has widely distributed a notice to employers advising of the forum. The notice is set out in Annexure C.  It can be seen that the MTFU is falsely claiming to have reached agreement "around a number of issues to be negotiated at industry level".
If the manufacturing unions succeed with their objective of bringing enterprise bargaining to an end in the manufacturing sector, such an outcome would have potentially disastrous implications for investment and jobs and the viability of Australian manufacturing industry. The manufacturing industry in Australia employs approximately 1.1 million people – 12 percent of the workforce. 90 per cent of these jobs are full-time. The industry is responsible for 31 percent of all exports and 57 percent of R&D expenditure. 

There are an estimated 50,000 employees employed by firms whose agreements expire on 30 June 2000 in Victoria but there is also the prospect that any breakthrough by manufacturing unions will flow into other sectors of manufacturing industry and into other industries in Victoria and interstate.

For these reasons Ai Group is strongly supporting legislation which would outlaw pattern bargaining which is designed to bring enterprise bargaining to an end.

Thus far, there has been an adverse reaction to the proposed amendments relating to pattern bargaining from some quarters in the labour movement. Mostly these appear to be based on erroneous statements about how the legislation, if enacted, would severely limit the unions’ freedom to pursue claims generally through collective bargaining. There is an apparent misinterpretation of the purpose of the proposed amendments in the unions’ position. It must always be kept in mind that the underlying rationale behind the proposed amendments is to ensure that “protected action”, which was introduced solely for the purposes of furthering enterprise bargaining, is not misused by those using the techniques of pattern bargaining to achieve industry or sector-wide outcomes. (See Annexure A).

5.0
Table Setting Out Ai Group’s Views on the Proposed Amendments

The following table sets out Ai Group’s views about the various matters which arise in the Bill. We have sought to express a view on what we regard as the more significant aspects of the proposed amendments but not all aspects.

Article No. in Bill
Proposed Amendment
Ai Group’s Position
Basis of Ai Group’s Position

4
To require the Commission to issue an order to stop or prevent industrial action if it appears to the Commission that unprotected industrial action is occurring or is threatened, impending or probable [s.127(1)];


Supported
Ai Group believes that there is an overwhelming need for a process to be available which will require unions engaging in or encouraging unlawful industrial action to obey the law and to provide employers with immediate access to a remedy if they do not. The way in which s.127 of the Act has been applied does not provide such a system.

The Commission has declined to make s.127 orders, despite the occurrence of unprotected industrial action.

Further, there are often delays in having s.127 applications heard and concluded. Commissioners have unduly prolonged conciliation of a dispute, rather than issuing s.127 orders.  Adjournments have been common, despite the persistence of unlawful industrial action.

We refer to the evidence contained in the following statutory declarations:

1. Ai Group - Charles David Whiting - paragraphs 23-26 (Annexure D); 

2. Ai Group - Stephen Thomas Smith - paragraphs 10-16 (Annexure E); 

3. Amcor Containers Packaging (Australia) Pty Limited – George Widdison - paragraphs 11-15 (Annexure G).

4. Amcor Fibre Packaging – Peter Dwyer – paragraphs 17-27 (Annexure H);

5. Frigrite Refrigeration Pty Limited - Montague Walter Burgess -paragraphs 4-6 (Annexure L); 

6. Peerless Holdings Pty Limited - Mark Greenberg - paragraphs 15-18 (Annexure N); 


7. Simon Engineering (Australia) Pty Limited - Frances Catherine Hughes - paragraphs 21-22, 26, 28-35 (Annexure S);





5
To require the Commission:

· to hear and determine s.127 applications within 48 hours of their lodgement [s.127(3)]; and 

· to issue an interim order, if it is unable to determine an application within 48 hours, unless it is satisfied that it would be contrary to the public interest to do so. [s.127(3A)].
Supported
48 hours is a practical and reasonable period for the consideration and determination of a s.127 application given that industrial action, such as a strike, inevitably involves sudden and continued interference with an employer’s business causing significant financial loss. Time is of the essence.

It is also practical and reasonable for the Commission to be required to issue an interim order, if it is unable to determine a s.127 application within 48 hours, unless it is satisfied that it would be contrary to the public interest to do so. It is only the employer who suffers from delays in the issuing of s.127 orders and employees will not be disadvantaged by being required to withdraw industrial action until resolution of the question as to whether the industrial action is protected or not.



6
To define “pattern bargaining”. [s.170LGA]


Supported
The proposed definition of “pattern bargaining”is strongly supported by Ai Group. 

As set out in Section 4.0 of this submission, hundreds of Ai Group members are being forced by unions to accept industry-wide pattern bargaining within their enterprises as a result of the unions’ Campaign 2000 and Campaign 2001. Several manufacturing unions have set 30 June 2000 as the date when enterprise bargaining will end in Victoria and be replaced by pattern bargaining (Campaign 2000). These same unions have set 30 June 2001 as the date when enterprise bargaining will end in other States (Campaign 2001).  The objective of these demands is to achieve a position where industrial action can be taken on an industry-wide basis under the umbrella of the protected action provisions of the legislation.

In some instances, our members have experienced prolonged periods of protected action prior to being forced to concede to the above common expiry dates.  They eventually conceded because they have felt that their businesses could not endure further protected action. 

We refer to the evidence contained in the following statutory declarations: 

1. Colonial Weighing Australia Pty Limited - Robert Gysberts - paragraphs1-10 (Annexure J);

2. McIntrye Steel Industries (Vic) Pty Limited - Warren Acreman – paragraphs 3-5, 6-18 (Annexure M);


3. Shaw Industries Australia Pty Limited - Barry Grigg - paragraphs 5-12 (Annexure O);

4. Shimadzu Australia Manufacturing Pty Limited - Judy Smith - paragraphs3-16, 18-27 (Annexure Q);


5. Silcar Maintenance Services - Peter C Laird - paragraphs 4-15, 19-24 (Annexure R);

6. Webb Conveyor Company of Australia Pty Limited - Brian Stewart-Fentiman - paragraphs 4-9 (Annexure T).


The companies which have conceded to the common expiry date of 30 June 2000 in Victoria are now being pressured to concede to an industry agreement containing excessive wage outcomes and conditions of employment. We refer to the statutory declaration of Ian Cummin, the General Manager-Human Resources and Corporate Services for Southcorp Limited set out in Annexure F.
The proposed definition of “pattern bargaining” does not prevent unions pursuing genuine claims during enterprise bargaining negotiations and having access to protected action at the enterprise level. However, it helps to ensure that the focus of the discussions are on the needs of the employer and employees at the enterprise, rather than allowing unions to force employers to accept a “one size fits all” industry-wide outcome.

Under the proposed definition, protected industrial action would not be available to unions pursuing campaigns to force employers to agree to common outcomes. This is fair and reasonable because it was not intended that protected action be available to parties engaging in industry or pattern bargaining. 

The right to take protected action was introduced into the Act in conjunction with the introduction of enterprise bargaining. Since its inception, the right to take protected action has only applied to enterprise bargaining. “Pattern bargaining” is a tactic devised by unions to disguise industry bargaining as enterprise bargaining so as to allow them to access the protected action provisions of the Act. 

Despite the fact that unions would not have access to protected action for pattern bargaining, the proposed definition does not:

· prevent unions from pursuing industry issues through an application to vary the award safety net; (The Commission’s current Statement of Principles highlight that the award system is intended to be an evolving one and that changes are permitted “in response to economic, social and industrial circumstances”);

· prevent negotiations taking place over industry issues between union/s and an industry employer body such as Ai Group; (Ai Group has worked cooperatively with unions on many important industry issues and significant progress has been made on various issues);

· prevent common site agreements operating on a particular project or construction site where all of the companies operating on that site and the relevant employees and employee representatives agree to the terms of the common site agreement.

In Annexure A some of the many options which a union would have in pursuing an issue of concern to it under the proposed legislative provisions, are set out.

The definition of “pattern bargaining” is equally appropriate regardless of the industry or sector where it would be applied. Protected action was only intended to be available for enterprise bargaining. This concept is equally applicable to the manufacturing sector, the construction sector, the education sector, and so on. 



6
To provide that in determining whether entitlements sought during bargaining are of such a nature that they are not capable of being pursued at the single business level, the Commission must have particular regard to the views of the employer. [s.170LGA]

Supported
A company is likely to have a much greater knowledge of the issues which are relevant to its enterprise than a union which may be engaging in pattern bargaining. Therefore, it is not unreasonable for the Commission to be required to have “particular regard” to the views of the employer.

However, under the proposed provisions the Commission would  of course be required to take into account the views expressed by relevant unions when determining whether or not pattern bargaining had occurred or was occurring.



8 and 9
To ensure that protected action during negotiations for a certified agreement is only available to those whom the proposed agreement will apply to and that industrial action will not be protected if it is taken in concert with persons or organisations that are not protected. [ss.70ML(2)(b) and 170MM]


Supported
The proposed amendments clarify the operation of the existing provisions. Such clarification is necessary to remove doubt as to their application 

10
To provide that an organisation of employees should not be considered to be genuinely trying to reach agreement with an employer (so as to be able to take protected action) if that organisation is pursuing pattern bargaining [s.170MP(1A)]


Supported
The right to take protected action should only be available in respect of genuine enterprise negotiations, not when pattern bargaining is engaged in by the relevant union/s. The right to take protected action was introduced into the Act in conjunction with the introduction of enterprise bargaining. Since its inception, the right to take protected action has only applied to enterprise bargaining.



11
To clarify that the Federal Court has jurisdiction to determine whether industrial action is protected and, if, so, whether it is covered by the immunity provided in s.170MT(2) of the Act. [s.170MTA(1), (3) and (4)]


Supported
The proposed amendments clarify the operation of the existing provisions. Such clarification is necessary to remove doubt as to their application

11
To protect the rights of parties to pursue common law remedies in response to unlawful industrial action in Supreme Courts. [s.170MTA(2)]
Supported
The proposed provisions protect the existing rights of parties to pursue common law remedies in response to unlawful industrial action. 

Companies who are sustaining, or have sustained, loss or damage from unlawful industrial action are entitled under common law to pursue an action in tort in the relevant State or Territory court. However, prior to bringing such an action, the Workplace Relations Act requires them to make application under s.166A of the Act and obtain a certificate from the Commission. Upon receiving an application under 166A, the Commission has 72 hours to conciliate the dispute before it is required to issue the certificate. This process protects the rights of all parties and provides an appropriate circuit breaker and “buffer” between parties in dispute and actions in, say, the Supreme Courts. 

However, currently when unions are facing an action in tort in one of the Supreme Courts they are commonly seeking an injunction in the Federal Court to restrain the relevant company from instituting such an action. Unions are using such injunctions as a means of delaying legal action being taken in respect of unlawful industrial action. This is designed to prolong the period of unlawful industrial action to place greater pressure on the employer to capitulate.

Interim injunctions have been issued on several occasions by the Federal Court restraining a company from pursuing its common law rights in the Supreme Courts. (For example, see Australian Workers Union & Ors v Yallourn Energy Pty Ltd [2000] FCA 65, Fed Court, Merkel J, 8 February 2000 and CFMEU v Multiplex Constructions [2000] FCA 101, Fed Court, Marshall J, 14 February 2000).

It is unreasonable for employers who are sustaining, or have sustained, loss or damage from unlawful industrial action to be subjected to the significant lengthy delays arising from anti-suit injunctions in the Federal Court. 



12
To provide that the Commission must suspend the bargaining period, on application by a negotiating party, if it considers that suspension would be beneficial and it does not consider that suspension would be contrary to the public interest. In such circumstances the Commission would determine the period of the suspension. [s.170MWA]


Supported
The proposed amendment provides the Commission with discretionary powers to intervene in serious dispute situations that are stalemated. The present inability of the Commission to take any effective action to resolve disputes involving extended periods of protected action, has been damaging to the interests of employers and employees alike. 

Ai Group members have expressed strong support for “cooling off” periods during extended protected industrial action in order to preserve their businesses and create a better environment for settling enterprise bargaining negotiations. We refer to the evidence contained in the following statutory declarations:

1.
Ai Group - Charles David Whiting - paras 79-115 (Annexure D);

2. Amcor Containers Packaging (Australia) Pty Limited - GeorgeWiddison - paragraphs 2-5 (Annexure G);



3. Baulderstone Hornibrook Pty Limited - Randell Fuller – paragraphs 4-6 (Annexure I);


4. Dorf Clark Industries Limited - Peter Abrams - paragraphs 5-21 (Annexure K);

5. Shell Company of Australia Limited - Brian Warren Stooke -paragraphs 2-7 (Annexure P); and



6. Silcar Maintenance Services – Peter Laird - paragraphs 16-22 (Annexure R).



13
To provide that the Commission must terminate the bargaining period, on application by a negotiating party, if an organisation of employees engages in pattern bargaining. [s.170MWB(1)]

Supported
The proposed provision enhances the power of the Commission to deal with unlawful industrial action. If a union is engaging in pattern bargaining then under the proposed s.170MP(1A) such action would not be protected and would hence be unlawful. In view of this it is fair and reasonable for the Commission, on application by a negotiating party, to terminate the bargaining period.

It was not intended that protected action be available to parties engaging in industry or pattern bargaining. The right to take protected action was introduced into the Act in conjunction with the introduction of enterprise bargaining. Since its inception, the right to take protected action has only applied to enterprise bargaining. 



13
To provide that on terminating a bargaining period, the Commission may make a declaration that for a specified period, a party is: 

· not allowed to initiate a new bargaining period in respect of specific matters; or 

· may initiate such a bargaining period only if certain conditions are met. [s.170MWB(3)]

Supported
The proposed s.170MWB(3) is a practical provision which gives the Commission enhanced powers to deal with a situation where a union, when faced with the termination of a bargaining period,  immediately initiates another bargaining period and continues to pursue its pattern bargaining approach. Under the proposed provision the Commission could:

· prevent another bargaining period being initiated (in respect of specific matters) for a specified period;

· allow a bargaining period to only be initiated if certain conditions are met (eg. if the union/s do not continue to engage in pattern bargaining).
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