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Overview

This Submission is made to the Senate Committee on behalf of members of the Finance Sector Union of Australia.

The Finance Sector Union (FSU) represents the interests of 85,000 members employed in varying occupations in banking, credit unions, building societies and insurance, and the trustee and wool broking industries.  Approximately 62% of our members are women, reflecting the predominance of female workers (55% of total workers) in the finance sector.

In our Submission to the Committee last year concerning the Workplace Relations Legislation (More Jobs, Better Pay) Bill 1999, the FSU empahsised the “change exhaustion” being experienced by our members, and documented the shift in bargaining power and the cuts in wages and conditions which have taken place under the current legislation.  The Committee heard first-hand experience of the effects of these changes from witnesses to the Commission.

In the context of these changes, the FSU cautioned that attempts to diminish union and employee rights, and the role of the Australian Industrial Relations Commission under the “second wave”, would leave workers even more vulnerable.  The Union stated that: 

“At worst, workers will be more at risk of exploitation by unscrupulous employers attempting to save costs by reducing wages and conditions, and at best, the right of all workers to access information, advice and representation, will be severely undermined.”

The FSU submits that if successful, the changes proposed by the current Bill would without doubt lead to reductions in wages and conditions, as employers impose their own bargaining agenda.

The Workplace Relations Amendment Bill 2000 seeks to:

· define and prevent pattern bargaining, and

· severely restrict the capacity of union members to take industrial action whilst bargaining.

The Bill clearly gives employers greater relative power to influence bargaining processes and outcomes.

The core of our submission is that the Bill’s restrictive definition of pattern bargaining is unworkable, in that it implies that a condition or benefit already existing in an enterprise or section of an industry, cannot be claimed elsewhere.  This will promote a frantic scramble by employers or unions to be the first to secure a condition or benefit, and thereby keep ahead of the competition.  Such a situation undermines what should be an open and democratic process of enterprise bargaining.

SUMMARY

The FSU urges the Senate Committee to consider the practical effects of the Bill on both the process and outcomes of enterprise bargaining for our members.  

We submit the following objections to the Bill.

1. If adopted, the Bill will severely undermine the capacity of workers and their representatives to participate in a fair, transparent and protected process of enterprise bargaining.

2. The Bill will lead to uneven and inequitable bargaining outcomes. The parties to the system and the Industrial Relations Commission recognise the importance of maintaining industry relativities and benchmarks – these will be eroded if the Bill is adopted.

3. The Bill contradicts the preferences of employees, unions and employers to negotiate bargaining outcomes which are appropriate to the needs of their industries/enterprises.  In the finance sector, competition between employers facilitates keeping-up with industry standards, (including employment standards) in order to maintain a competitive “edge”.

4. The Bill contravenes internationally accepted principles relating to collective bargaining and industrial action.

5. If the Bill becomes law, it will lead to an increase in the gender pay gap, as those women workers in female dominated industries feel the effects of more limited bargaining power.

6. The provisions of the Bill facilitate unfair and unworkable constraints on the resources of unions, employers and the AIRC – thereby adding confusion and unnecessary complexity to a system which the Government purportedly wishes to simplify.

This submission focuses on the first three of these key issues.  We describe the experiences of the FSU in bargaining and the impact of the Bill on bargaining outcomes and industrial relations in our industry, should it be adopted. 

1. If adopted, the Bill will severely undermine the capacity of workers and their representatives to participate in a fair, transparent and protected process of enterprise bargaining.

Since 1991, there have been four formal rounds of enterprise bargaining in the finance sector, resulting in 177 Enterprise Agreements with 75 companies.  The year 2000 sees the commencement of the fifth round of bargaining, with the major banks and insurance companies’ current agreements expiring between April 2000 and February 2001.

The Finance Sector Union develops bargaining agenda items and claims in conjunction with its members.  Though the Union represents a range of demographics, occupations and views, FSU members have a common purpose of achieving the best wages and conditions possible through enterprise bargaining.  Just as the majority of employers in our industry operate nationally, the FSU coordinates enterprise bargaining through an inclusive nationally coordinated process in each enterprise and across the industry.

Enterprise Bargaining in the Finance Sector

The FSU has refined its approach to enterprise bargaining in order to reflect the needs of its members and to ensure that it follows democratic processes of decision-making.  Prior to actual bargaining negotiations, the FSU undertakes a comprehensive process of consultation and feedback with members in the setting of an enterprise bargaining agenda/claim.

The typical bargaining process (from the Union’s perspective) is summarised below:

· The National Industrial Division of the FSU develops policy based on intra and inter-industry standards and best practice, and working from the key issues identified from state organisers and National Industrial Officers within particular companies.

· Broad policy, industry claims and approaches are endorsed by the Union’s National Executive.

· As bargaining commences, a detailed timeline and process are developed and generally agreed with the Company concerned (see Appendix 1).
· Focus groups and workshops of members are held to illicit key concerns (often the company concerned will conduct their own focus groups).

· Workplace representatives are elected for participation on negotiation and other relevant committees. 

· Workplace representatives are trained to equip them with the skills needed for the negotiation process.

· A draft survey is developed using the key issues and messages arising from focus groups/workshops, and refined with input from workplace representatives.  The survey is distributed to both members and non-members in the workplace and analysed to identify key priorities for bargaining.

· Based on key claims developed by the Union, a “final” claim is developed incorporating feedback from staff.  

· The FSU claim is endorsed by the membership of the company concerned.

· The negotiation process commences, with a National Industrial Officer responsible for overseeing negotiations in the company and communicating to the broader workplace on the progress of negotiations. Elected workplace representatives participate in the negotiation process.

· The FSU NIO reports back to the FSU (including all affected branches, branch organisers and members in the enterprise) on the progress of negotiations.  Claims are amended during the process of negotiation, as appropriate, based on member feedback and employer views on specific issues. 
· When negotiations are finalised, and the majority of affected staff endorses the agreement, the agreement is certified in the Industrial Relations Commission.
The FSU also undertakes detailed post-bargaining work with its members at the enterprise level.  This includes communicating bargaining outcomes, overseeing effective implementation of the new agreement, gaining member feedback on the agreement and of course, ensuring that the provisions of the agreement are complied with.

Issues arising from the Bill – undermining the process of bargaining and removing protected action

The FSU believes that our enterprise bargaining processes are comprehensive, transparent and democratic.  Our approach facilitates optimum participation from members at the workplace.  It also ensures that our members are protected, during bargaining periods of formal protected action.  Most importantly, it meets our core commitment to the tenets of collective bargaining, as enshrined in The Right to Organise and Bargain Collectively Convention of the International Labour Organisation (ILO). 

The FSU submits that the Bill’s provisions in relation to pattern bargaining and the link with s.127 orders, serve to undermine the process and outcomes of enterprise bargaining, to the detriment of workers.  At issue is the definition of “pattern bargaining”.  The FSU clearly undertakes enterprise bargaining on an enterprise by enterprise basis.  National Industrial Officers have responsibility for negotiations with an enterprise, (for example, the ANZ Bank or CGU Insurance) and follow bargaining negotiations through to their conclusion.  In accordance with the definition of pattern bargaining in the Bill, “agreements (are) genuinely negotiated between parties at the workplace or enterprise level”.  
Nevertheless, we would argue that by its nature, our industry has distinct (but sometimes overlapping) levels of activity and enterprise relationships.  This is particularly pertinent to the element of the proposed definition which refers to 

“a campaign that extends beyond a single business”.  The nature of our sector means that there are often workplaces, which are part of enterprises but not necessarily part of a “single business”.
  At the other extreme, there are genuine requirements for an industry perspective on employment issues, particularly from the employers’ point of view as the demands of business competition prevail (see point 3 below).  The distinctions between these layers of activity will continue to shift as industry mergers and takeovers occur. 

For example, one of the major banks currently has around 15 “site agreements” – distinct enterprise agreements for separate areas of the Bank’s business.  The last few years has also seen the emergence of new joint ventures – for example, between QBE Insurance and Mercantile Mutual, NRMA and RACV, and mergers/takeovers – AXA, ACL and National Mutual Health Insurance, the Colonial State Bank takeover of Trust Bank and the imminent takeover of Colonial by the Commonwealth Bank.

The structure of the finance sector therefore raises a key issue for the implementation of the Bill: how will the Commission take account of the varying relationships which could inevitably form part of a bargaining process in our industry?  When will common issues with unrelated employers overlap during negotiations, and therefore be deemed to be part of a “campaign” “that extends beyond a single business”? The FSU submits that the process of enterprise bargaining will be open to unfair and unrealistic scrutiny as part of the new definition of pattern bargaining.  The definition could potentially trigger termination of a bargaining period on the application of an unscrupulous employer, stalling the bargaining process, destroying the bargaining capacity of employees and any potential outcomes.  This link between pattern bargaining and industrial action could therefore end the protected relationship which should rightfully be expected by Australian workers, and which is enjoyed by workers bargaining in most democratic countries. 
 This is clearly inequitable and unfair.

Industrial Action in the Finance Sector

As far as the finance sector is concerned, there have been very limited examples of industrial action during enterprise bargaining.  The scope of this action is characterised below.

· The action is limited and company specific. For example, stop work meetings for members in ANZ during the 1996 enterprise bargaining round.  In 1998, stop work action occurred around the enterprise agreement being negotiated with (then) National Mutual Life Assurance (now AXA) – this was the first time stop work action had occurred in the insurance industry.   Stop work action was also taken over finalisation of the new agreement with AXA in 2000.
· The action relates to wage outcomes through enterprise agreements, particularly bearing in mind the increasing reliance on performance pay in the finance sector.
· The action relates to attempts by a specific employer to reduce legal entitlements through enterprise bargaining.
· There are no examples of industrial action taken during bargaining periods in the finance sector, in order to force employers to pass on a provision which has been secured in one enterprise, to another enterprise. 
2. The Bill will lead to uneven and inequitable bargaining outcomes.  The parties to the system and the Industrial Relations Commission recognise the importance of maintaining industry relativities and benchmarks -–these will be eroded if the Bill is adopted.

3. The Bill contradicts the preferences of employees, unions and employers to negotiate bargaining outcomes which are appropriate to the needs of their industries.  In the finance sector, competition between employers facilitates keeping-up with industry standards, (including employment standards) in order to maintain a competitive “edge”.

The FSU has argued that the vagaries of bargaining processes and relationships which emerge during negotiations, would make it extremely difficult to determine if enterprise bargaining meets the proposed definition of “pattern bargaining” in the Bill.  We submit that this “unpredictability” of enterprise bargaining also affects the content of bargaining claims and bargaining outcomes.  The practicalities of determining when pattern bargaining has occurred will be extremely difficult.  The following example from the finance sector illustrates this dilemma. 

Arriving at common and varied conditions via different means

One of the key issues for FSU members since the early 90s has been the ability to balance work and family commitments.  Pressures from mergers and takeovers and increasing global competition have seen a sharp rise in the number of hours worked in the finance sector.  At the same time, job losses
 and the continual drive for higher profits have led to chronic understaffing.  

In the 1990s, the finance sector started to address these issues through enterprise bargaining and as a consequence, the sector is recognised for the scope of company provisions which are commonly characterised as “family friendly”.
  Indeed, the industry is (rightly or wrongly) often promoted as one which is sympathetic to workers with family responsibilities and individual companies have featured and won national awards for providing family friendly workplaces.

The development of family friendly provisions in the finance sector illustrates the mix of approaches taken from each of the “levels” of bargaining in our industry, to produce bargaining outcomes.  For example, the major banks all have some form of payment for maternity leave – what could be called an “industry standard”.  However, these provisions are still negotiated enterprise by enterprise, and adapted according to the distinct features of the enterprise. For instance, of the “big four” banks, two currently split their paid maternity leave provision to provide a return to work bonus – as an incentive for employees to return from maternity leave.  As big players in the industry, however, these Banks are considering bringing their maternity leave payment into line with the other major banks as evidence from these Banks demonstrates high maternity leave retention rates, without a return to work bonus.   We argue that employers in the finance sector continually recognise the need to establish an “even floor” of conditions in order to compete; with an extremely high level of intra-industry turnover, employers are at risk of losing skilled and experienced employees to their competitors if they do not keep up with industry standards.

In recent years, innovative provisions (such as pre-natal leave for pregnant women) have emerged in some agreements.  The insurance industry has been particularly quick to embrace such innovations.  Other industry provisions include emergency leave, career break, job sharing and work from home.  These provisions don’t exist in all agreements and vary widely across the industry.  Nevertheless, they represent an industry trend in providing conditions which increase flexibility at the workplace.

The development of family friendly provisions in agreements illustrates the difficulty in isolating the elements of “pattern bargaining”.  Some of these provisions have been initiated by employers, others by the Union.  They reflect wider industry and community standards and in most cases, they are specifically tailored to suit the needs of the enterprise.  Still, in enterprise agreements they represent the result of genuine agreement between the parties to bargaining.

A range of other issues are commonly addressed by unions and employers to bargaining in the finance sector.  For example, Redeployment, Redundancy and Retrenchment (RRR) agreements exist in each of the larger companies and these will be adapted as the pace of mergers and takeovers increase.  The drive to compete and meet high sales standards has also seen the development of provisions around performance pay.  These provisions are quite distinct to the industry, resulting from pressure on performance and the entrenchment of a new sales culture in the banks.  The requirement to reach sales targets are now common features negotiated in enterprise agreements.  Though they differ across companies, the Union has a consistent approach to ensuring that these provisions are as fair and equitable as possible, given the particular circumstances of the enterprise in question.

“Pattern Bargaining” By Employers in the Finance Sector 

The FSU submits that employers in the finance sector have a similar approach to developing their bargaining agenda.  Enterprise agreements are public documents.  Given the “cut-throat” nature of competition within the finance sector, employers vigilantly scrutinise all enterprise bargaining developments.  This usually takes the form of employers “cherry-picking” the best provisions (from their perspective), and sifting through the provisions which suit their enterprise.  Particular attention is given to any provision which they believe gives another company a competitive advantage.  Bargaining outcomes are therefore partly determined by where employers perceive themselves to be positioned at any given time.

The structure of the finance sector is such that there are a number of very large employers – banks, insurance companies and credit unions – and many small to medium employers who don’t have specialised human resource or employee relations functions to handle the bargaining process.  Many of the smaller to medium companies therefore rely upon the advice and assistance of peak employer organisations to represent them in enterprise bargaining.  Due to the number of employers seeking such assistance, these employer organisations often develop template or pro forma bargaining claims.  The aim of this process is sometimes to redress another company’s competitive advantage but is often merely for administrative ease, so as not to “reinvent the wheel”.  

For example, approximately 80% of Australian credit unions employ less than 15 staff.  These organisations do not have their own human resource/employee relations expertise, but rely on their peak body Credit Union Services Corporation Australia Ltd (CUSCAL).  Bargaining with several credit unions is currently occurring, and the FSU has recently been issued a document from two of the credit unions, outlining their bargaining claim.  Two industrial officers are responsible for bargaining with each of the credit unions in question.  Recently the industrial officers were comparing what they’d received from their last meetings with the employers, and found that the documents were almost word for word identical in respect of the two employers’ bargaining claims.  This is common; it is clearly in the interests of these employers to ensure that they remain in-step with industry standards, and no doubt the advice they receive from their peak body is based on maintaining these standards.

Such an approach is not confined to small companies. For example, employers in the insurance industry have recently sought a common condition in relation to hours of work.  This involves eradicating penalty rates for weekend work and aiming for a common industry standard payment for ordinary time defined as 7am – 7pm, Monday to Sunday.  If all insurance companies could secure this provision, none would have a competitive advantage in terms of the cost savings achieved through not paying weekend penalties.

The Importance of Relativities and Benchmarks

The FSU urges the Senate Committee to consider the affects of the Bill on industry standards and wage relativities.  The first point to note is that an accepted standard, (for example, 6 weeks’ paid maternity leave) is not necessarily “mirrored” in each enterprise.  We reiterate that bargaining in the finance sector has led to the adaptation of industry standards to suit the needs of the enterprise.

We contend that if the Bill is passed, employers will be able to impose their preferred conditions, to lower conditions and dilute industry standards.

In its recent decision concerning the “Living Wage Case”, the Australian Industrial Relations Commission stressed the importance of maintaining wage relativities and indicated that application for future safety net adjustments would need to include consideration of a return to percentage based increases, in order to maintain award relativities. [Print S5000; paras. 115 –118].  These comments were made in the context of the Commission’s obligation to maintain an effective safety net of minimum wages and conditions [s. 3(d)].

The FSU submits that award classification structures based on fair wage relativities continue to provide a protective safety net for low paid workers.  If employers are able to unduly influence wage outcomes through enterprise bargaining, (including the imposition of inequitable performance pay outcomes), it will lead to the erosion of industry wage relativities which are currently set by awards and maintained by wage movements in enterprise agreements.

Further, the advent of twenty “allowable matters” through the introduction of the Workplace Relations Act, 1996 [s. 89A (2)] has increased the scope and depth of matters for bargaining.  Enterprise Agreements in the finance sector include a range of matters relating to:

· working time arrangements,

· flexible working provisions, including “family friendly” provisions,

· effective communication between unions, employees and employers and

· restructuring and redundancy,

which are not allowable in awards but which the parties have inserted in enterprise agreements to reflect industry and workplace custom and practice, or to contribute to workplace change.  Again, many of these provisions set benchmarks for the industry – they are not and cannot be “single business” specific.  If the Bill is allowed to proceed, we contend that the Government will be encouraging the diminishment of these standards at the whim of unscrupulous employers.

“Pattern Bargaining”: Genuine negotiations, Common Entitlements and Campaigns

From the above analysis, the FSU seeks to make several key points in relation to pattern bargaining in our industry. 

· The process of enterprise bargaining in the finance sector occurs on an enterprise by enterprise basis.

· Both the Union and employers develop claims which reflect common industry standards, but which are tailored to suit the needs of the enterprise.

· As the FSU commences bargaining with individual companies, a bargaining period is initiated in accordance with s. 170MI of the Workplace Relations Act.  This bargaining period provides both employers and employees with protection as negotiations proceed, in accordance with internationally recognised standards. Negotiation with individual enterprises involves communication with members.  As new bargaining periods commence within each company, this communication inevitably involves common issues and themes.  The bargaining process takes on a momentum as several bargaining periods with key companies overlap.  It would not be democratic to refuse to negotiate a particular condition for one group of workers, purely and simply because another group have already secured this provision. 

· The existence of “common conditions” in agreements is inevitable, but does not detract from the enterprise nature of bargaining in the finance sector.

· In a globally and nationally competitive industry, market rates of pay (as reflected in enterprise agreements) are more or less common to industry occupations.  This is the preference of both employers and employees and is essential to the effective operation of the labour market in our industry.

Conclusion

The FSU submits that the nature of enterprise bargaining in our industry reflects the respective bargaining power of employees, their representatives and employers. The intrinsically unequal relationship between employers and employees means that union representation is essential to ensure that employees’ needs are included in, and addressed by the bargaining process.  Enterprise bargaining is therefore a resource intensive and time-consuming process.  Members must be consulted and equipped with the skills needed to participate, and negotiations inevitably draw out as the parties attend numerous meetings and give their attention to the detail of claims.  However this process is the best means of ensuring that negotiations are both relevant to the enterprise and genuine.  

It is the view of the FSU that by enabling employers to allege that pattern bargaining is occurring and to influence the Commission to end protected action, the Bill will inevitably promote the imposition of the employer’s bargaining agenda, leaving workers powerless to genuinely negotiate.  This in turn will lead to wage inequality and a reduction in entitlements.

We urge the Senate Committee to reject the Bill.

Appendix 1:

Company X: Enterprise Bargaining Process and Timeframes

Focus Groups – all states
22/23 February

Workshop – Sydney
28/29 February

Executive summary from E.I 
10 March

Further development of message boxes & communication strategy
March 

Shiftwork Agreement Monitoring Committee – First meeting
14 March - ongoing

Sign off EB process/ timetable/ negotiation team with Bank
15 March

Negotiations commence – resolve all outstanding issues from ’98 EA first
28 March - ongoing

Inaugural National Industrial Committee Teleconference (elect reps for negotiation committee & feedback on draft survey)
5 April - ongoing

‘Update’ to members on focus group feedback & lead in to survey. (Bank also conducting focus groups this week).

E-mail workshop summary (incl. mapping, strategic sites, comm. & roles) /EB ‘messages’ to all states.
11 April



Survey distributed to mbrs & non-mbrs (invitation to join)
17 April

Sign off on Telebanking Working Party for EB & most outstanding initiatives from last EA
19 April

Survey closes 
 5 May

Progressive collation of survey by  data company
9 May

Nat Executive sign-off of draft claim
10 May?

Finalise drafting of claim/ incorporation of union strategy with mbr feedback/ endorsement of claim (reps mtgs etc to be determined)
11 – 30 May

Reps/negotiation team trained
30 May

Commence negotiations on 2000 EA

Review April comp/perf pay
 31 May



EA expires
30 September

Spot polling/faxbacks/mtgs etc
Whenever necessary

Reps mtgs/ballot
?

Certification
?

Implementation
?

� ABS Labour Force, Catalogue 6203.0, May 1999.





The “finance sector” is defined according to the Australian and New Zealand Standard Industrial Classification (ANZSIC) as the Finance and Insurance Industry Division, (Australian Bureau of Statistics Catalogue no. 1292.0).  The ABS defines the industry as including:





“..all units mainly engaged in the provision of finance, in investing money in predominantly financial assets, in providing services to lenders, borrowers and investors, in providing insurance cover of all types, and in providing services to insurance underwriters and to people or organisations seeking insurance”.


� Senate Hansard, Employment, Workplace Relations, Small Business and Education Legislation Committee, Workplace Relations Legislation Amendment (More Jobs Better Pay) Bill 1999, Committee Hearing 7 October 1999 (Melbourne).


� For example, Australian Guarantee Corporation Limited (AGC) is a finance company which is a fully owned subsidiary of Westpac Bank.  However, AGC and Westpac clearly operate separate “businesses”. [see AIRC Print R9027].


� Convention Concerning Freedom of Association and Protection of the Right to Organise, ILO Convention 87.


� 40,000 jobs have gone from the sector since 1993.


� To a large degree the adoption of “family friendly” provisions is a response to the large number of employees in the sector who are women (55%) and who work part time- 16% of all employees in the sector work part-time and 84% of all part-time employees are women, (ABS Labour Force, Catalogue 6203.0, February, 2000).


  � For example, ABS Labour Mobility figures in 1996 showed that 24% of finance sector employees had been in their current job for less than one year.   A staggering 71% of finance sector employees who changed jobs between February 1995 – February 1996, changed to a job within the sector. (The Workforce Report, FSU, 1998).  This is the highest rate of intra-industry mobility of any industry. 





� A recent study by RMIT University found that employees are increasingly unable to access family friendly provisions due to work pressures and in particular, excessive workloads and overtime. Report on Family Friendly Provisions in the Finance Sector [due for publication June 2000].





