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INTRODUCTION

The National Tertiary Education Industry Union (NTEU) represents approximately 25,000 staff in tertiary education institutions around the country.  Approximately 17,000 of our members are academic staff employed in universities, and around 8,000 are “general staff”, (mainly professional, administrative and technical staff involved in areas such as libraries, research and administration) employed in TAFE, Universities and Adult Education.

The NTEU is concerned that the provisions of the Bill would adversely affect our ability to satisfactorily represent the interests of our members and the higher education community by placing unfair and unnecessary restrictions on the process of enterprise bargaining.

RECOMMENDATION

For the reasons outlined in this submission, the NTEU recommends that the Senate reject the Workplace Relations Amendment Bill 2000.

SPECIFIC CONCERNS

“Pattern Bargaining”
Our main concern is the definition of “pattern bargaining” contained in the Bill.  It reads as follows:

170LGA  Meaning of pattern bargaining
(1) For the purpose of this Part, pattern bargaining means a course of conduct or bargaining, or the making of claims, involving seeking common wages and/or other common employee entitlements, that the Commission is satisfied:

(a) forms part of a campaign that extends beyond a single business; and

(b) is contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level.

This has effect subject to sections (2) to (5).

(2) A course of conduct or bargaining, or the making of claims, involving seeking common wages and/or other common employee entitlements:

(a) that forms part of a campaign that extends beyond a single business; and

(b) that is by an organisation of employees that is a negotiating party to a proposed agreement in relation to a single business or part of a single business;

is taken to be contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level unless the Commission is satisfied that all of the common entitlements being sought are of such a nature that they are not capable of being pursued at the single business level.  This has effect subject to subsections (3), (4) and (5).

[notes omitted]

(3) To avoid doubt, the Commission cannot be satisfied, for the purpose of subsection (2), that entitlements sought by an organisation are of such a nature that they are not capable of being pursued at the single business level merely because the entitlements are being sought as common entitlements extending beyond a single business.

(4) In determining, for the purposes of subsection (2), whether entitlements sought by an organisation that is a negotiating party to a proposed agreement in relation to a single business, or part of a single business, are of such a nature that they are not capable of being pursued at the single business level, the Commission must have particular regard to the views of the employer who is a negotiating party to the proposed agreement.

(5) An organisation of employees that is a negotiating party to a proposed agreement in relation to a single business, or part of a single business, is not taken to have engaged in pattern bargaining merely because the organisation is seeking the inclusion in the proposed agreement of terms and conditions which give effect to a Full Bench decision establishing national standards.

These provisions are much harsher than those contained in the defeated 1999 Bill and are so broad in their potential application that they would apply in situations where a union serves similar (common) claims on employers in a particular industry.  This often occurs in an industry like higher education where general terms and conditions do not vary greatly from institution to institution reflecting national, or sometimes, State-wide standards.  The NTEU’s claims reflect these standards, while other specific claims are more likely to be subject to variation based on local factors 

The definition of Pattern Bargaining in the Bill would potentially proscribe:

(a) a common claim for retention of paid maternity leave in Universities (an existing condition).

(b) a common response to an industry-wide demand by employers (eg. a common refusal to accept employer demands for more casual employment).

(c) common claims on (say) 3 out of 38 Universities for improved academic freedom protections, even if no industrial action had been taken.
In our view, one of the Bill’s major faults is its focus on “the making of claims” which is of course only the first step in bargaining, rather than outcomes once negotiations have been concluded.  This allows the Commission to make a determination that “pattern bargaining” is occurring simply because of the commonality of claims at the commencement of bargaining. Therefore, the proposed legislation potentially removes a union’s ability to take protected industrial action at all, even in relation to the matters which are not part of the common claims, and even where actual outcomes are different from those claims.

For example, in the last two rounds of Enterprise Bargaining in higher education, the union did serve a “common” percentage wage claim, but the actual outcomes have always reflected local circumstances.  Nevertheless, under the proposed legislation, the union would have been “guilty” of pattern bargaining.

The definition of pattern bargaining is only directed to situations where unions seek common terms and conditions beyond a single employer.  In circumstances where employer associations or groups of employers participate in a pattern bargaining strategy the proposed clause would not apply.

For higher education, the timing and content of the Bill is somewhat ironic.  Dr Kemp, the Federal Minister for Education Training and Youth Affairs, has set out an identical shopping-list of industry-wide outcomes he wants from the current round of enterprise bargaining, known as the Workplace Reform Programme, including abolition of merit-based promotion, opt-out provisions, Australian Workplace Agreements, exclusion of all award provisions, and ten other items.  Universities have been told they will receive additional funding only if they stick to Dr Kemp’s “pattern”.  Of course, were the proposed Bill to become law, the NTEU’s common claims in response to Dr Kemp’s proposals (e.g. the maintenance of merit-based promotion) would constitute “pattern bargaining”.

Further, by requiring the Commission to have particular regard to the views of the employer, sub-clause (4) appears to unfairly shift the evidentiary burden in any proceedings before the Commission.

Sub-clause (2) introduces an assumption that all common claims (even if they have already been included in a previous certified agreement or award) will be considered “pattern bargaining” “unless the Commission is satisfied that all of the common entitlements being sought are of such a nature that they are not capable of being pursued at the single business level”.  The explanatory memorandum goes even further stating – 

“An issue not capable of being pursued at the single business level would need to have an intrinsic characteristic that makes it incapable or inappropriate to be pursued at a single business level. The mere convenience or desire of a party to negotiate issues not of that character on a multi employer or industry wide basis would not suffice.”

It is difficult to imagine what type of claim could meet this test – perhaps a claim for an industry-wide long service leave fund.

Sub-clause (5) which also provides that a union will not be taken to have engaged in pattern bargaining if it seeks the inclusion of terms and conditions which have been determined by a full bench as “national standards” is so narrow as to be almost meaningless.  Given the emphasis on enterprise bargaining in recent years and the reduction of award entitlements to a safety net only, many national and industry standard terms and conditions are generally only contained in enterprise agreements.

The Bill removes the discretion held by the Commission about whether a “bargaining period” should be terminated (170MWB).  In relation to pattern bargaining, it must make orders against unions, irrespective of the surrounding circumstances (eg. the conduct of the employer).

The proposed amendments in relation to pattern bargaining seem to have arisen as a result of complaints from employers about the process of enterprise bargaining in the manufacturing industry.  In its submission to the Senate Committee on the provisions of the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999 the Australian Chamber of Commerce and Industry (ACCI) stated: 

“…The essential problem with pattern bargaining is that there is a commonality of outcomes resulting from a refusal of the union involved to actually bargain with the employer to meet the circumstances of the particular workplace…” (quoted at page 117 of the main report)

The “solution” proposed in the current Bill goes far beyond the alleged problem as described by ACCI, by including the making of claims in the definition of pattern bargaining, rather than focussing on processes and outcomes. Many unions (including the NTEU) serve similar claims on similar employers without resulting in common outcomes once negotiations at each workplace have been concluded.

If the real concern of the Government were to prevent industry-wide industrial action where identical claims were made and no negotiations had occurred, at the enterprise level, this is already dealt with in Sub-Sections 170 MP (1) and (2).  Therefore, unless the purpose of the Bill is simply to further weaken the bargaining power of employees, the “pattern bargaining” provisions are totally unnecessary.

In tertiary education, the NTEU’s enterprise bargaining strategy integrates the industrial and professional concerns of our academic and general staff members.  To this end, the NTEU does make common claims, to establish and maintain the integrity of the industry by preventing excessive differentiation of institutions as to salaries and by pursuing a range of common claims.  For example:

· Although actual salary outcomes vary in different certified agreements, the NTEU seeks to ensure an appropriate and relevant minimum salary level is maintained across the industry.  This is particularly important in the case of regional universities, some of which would otherwise have salaries declining to a point where quality staff would not be retained and regional students would be further disadvantaged.

· The NTEU has made common claims in relation to the maintenance of intellectual freedom, which has been under threat at a number of institutions.

· For educational and social justice reasons the NTEU, in close collaboration with its Indigenous members, has been pursuing strategies to indigenise educational units serving the specific needs of Aboriginal and Torres Strait Islander students.  This has involved the making of common claims across a number of institutions.

· The NTEU has sought to limit the use of fixed-term and casual employment in higher education by pursuing the maintenance of appropriate criteria for these forms of employment, in common claims.

In addition, the NTEU has also pursued, by common claims, the maintenance of long-standing and previously agreed award standards and superannuation arrangements.  These have been, and continued to be incorporated in many Certified Agreements by consent.  However, by pursuing these issues, the NTEU would be making “common claims” and would therefore constitute pattern bargaining.

Power of Commission to suspend bargaining period to allow for “cooling-off” (170MWA)

This clause would enable the Commission to suspend the bargaining period (and make industrial action unprotected during the period of suspension) to provide a “cooling-off” period for the parties to attempt to settle the matters at issue between them without being able to take industrial action.  The Minister’s second reading speech states that this amendment is designed to give specific statutory recognition to the Commission’s use of existing provisions to suspend the bargaining period and create a form of cooling off period.  As such, the amendment is simply unnecessary.  

The current provisions of the Workplace Relations Act allow the Commission to suspend the bargaining period if a negotiating party has not genuinely tried to reach an agreement before taking industrial action or is not genuinely trying to reach an agreement.  These proposed amendments would only serve to deprive a union of its main bargaining power (industrial action) without requiring any concession from employers.  

Proposed amendments to s.127

The Bill imposes a 48-hour time limit for the Commission to deal with applications to stop or prevent industrial action under s.127.  If the Commission is unable to determine such an application within 48 hours it must make an interim order to stop or prevent the action, unless it is satisfied that it would be contrary to the public interest to do so.  In many cases it will be impossible for the matter to be fully heard by the Commission within 48 hours and unions will be faced with interim orders precluding legitimate action, even if it is ultimately shown that there was no merit in the employer’s application.

Anti-suit injunctions

The amendments in relation to the Federal Court’s jurisdiction are no more than a thinly disguised attempt to prevent the Court From issuing anti-suit injunctions in relation to proceedings being pursued relating to industrial action.  By preventing the Court from exercising such power, such an amendment is likely to increase the amount of unnecessary litigation between industrial parties.

CONCLUSION

In their current form, the proposed amendments are so unfairly weighted against unions and employees that they make the requirements to take protected industrial action almost impossible to comply with.  If passed, the bill is likely to lead to an increase in industrial action during enterprise bargaining by forcing unions to operate outside the parameters of the Workplace Relations Act.
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