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Introduction

Due to the critically short period of time permitted to make Submissions on the Workplace Relations Amendment Bill 2000 by the Senate Committee, the Shop Distributive and Allied Employees Association wishes to make a further supplementary submission of key issues relating to the Bill.

The Shop Distributive and Allied Employees Association has 210,000 members primarily in the retail and fast-food industries.  Approximately 65% of these members are women and 60% of these members are aged below 25 years.  The vast majority are part-time or casual in their employment.

Since the introduction of enterprise bargaining, the Association has been able to cover over 90% of its members in enterprise bargaining agreements, mostly with individual employers, but some in multi-employer agreements.   Most of these agreements have been certified under the Workplace Relations Act, 1996.

The Association is most concerned about the contents of the Workplace Relations Amendment Bill 2000 and asks the Senate to reject this legislation in its entirety. 

 We believe that the legislation will make enterprise bargaining in the retail and fast-food industries significantly more difficult for the Union acting on behalf of its members, and will increase the options available to employers to use the new provisions to frustrate the genuine bargaining claims of the Association.

Pattern Bargaining in the Retail Industry

Since the introduction of enterprise bargaining and the negotiation of agreements with retail employers, there has been a high level of pattern bargaining between the Association and willing employers in both the retail and fast-food industries.

Any cursory examination of agreements covering retail supermarkets, discount department stores, department stores and smaller retail outlets shows that in each category, there is a high degree of similarity in the agreements which have been concluded, both in terms of rates of pay, classification structures and conditions of employment.  This has been pursued deliberately by the Union, and has invariably been supported and even pursued by the employers themselves.

This pattern bargaining in our industries has extended to the formulation of specific claims which are made upon retailers and/or fast-food industry employers whenever an agreement comes up for renewal, or a new agreement is to be negotiated.

A classic example is the issue of junior rates.

Following the refusal of the Parliament of Australia to remove the discrimination in junior wages in federal awards in August last year, when the opportunity to do so existed in the Workplace Relations Act, the Union decided to follow a strategy of including this matter in its enterprise bargaining negotiations with retail employers when the opportunity next became available.

As a consequence, every claim made on a retailer since this time includes a claim for the adult rate of pay for employees aged 20 years and 85% of the adult rate for employees aged 19 years,   this claim to be achieved over the life of the proposed new agreement.

At the present time, this claim has been made on a range of retail companies, including Officeworks, Woolworths, Target Australia, Woolworths Big W, Bunnings Warehouse Stores, Just Jeans, as well as other retail companies.  These claims have been or are being pursued in negotiations with each of the retailers at the present time, even though the termination dates of the existing agreements are not necessarily the same and are mostly spread out over a period of time.

Other claims which are being pursued with a number of employers in current negotiations, whenever the opportunity arises, include the following:

1.
Parental Leave for regular casuals with twelve months service or more.

2
Better provisions and protection for employees in rostering arrangements and requiring the employer to take into account the family responsibilities of the employee in rostering arrangements.

3.
The employer to provide an escort for an employee to their car when the employee ceases work outside normal hours.

4.
Three days of paid Family Leave to full-time and part-time employees each year.

These examples illustrate the fact that the Union sets itself common objectives to achieve benefits for employees who are members of the Union across the retail industry and/or the fast-food industry. Our claims are first endorsed by delegates and members before they are made on the employer. Pattern bargaining is the only feasible way to achieve such common claims and it is a normal feature of the bargaining process engaged in by the Union.

If the Workplace Relations Amendment Bill 2000 is passed by the Parliament, then any employer, faced with any of the above claims, which had previously been made on any other employer, could go to the Commission on the basis that the Union was engaging in pattern bargaining, thereby prejudicing the ability of the Union in its attempts to succeed with the claims on behalf of its members.   The legislation would work to frustrate our ability to achieve common claims for our members across different employers.

Pattern Bargaining by Employers

Employers in the retail and fast-food industries commonly pursue pattern bargaining with the Union.

In Victoria, the Union has a single agreement negotiated with the Master Grocers Association of Victoria, representing approximately 200 separate independent supermarket and food store operators in that State, each of whom is a direct party to the common terms of the agreement.   This agreement was first made quite some years ago, and has been renewed on two occasions since that time.

In the Australian Capital Territory, the Union has an independent Supermarkets ACT Agreement which has been negotiated with approximately 10 independent supermarket businesses who were represented in the negotiations by the Australian Retailers Association.  Again this agreement was made some years ago, and has recently been renewed for a second time.

The Association is presently engaged in negotiations with the Hardware Retailers’ Association of Victoria for a single agreement, which would be available to a whole range of smaller hardware employers, covering retail stores, both in Victoria and across the rest of the nation.  Again this agreement was sought from the Union by the Hardware Retailers’ Association.

In the fast-food industry, the Union some years ago negotiated an agreement with McDonalds covering the 4 franchisees in the ACT.  This agreement has since been renewed and now covers 5 or 6 separate franchisees  within the Capital Territory.

The Union has an agreement in NSW with Hungry Jacks for the operation of  its fast-food outlets.  Now that the parent company Burger King, has entered the Australian market and has established identical operations under the name of Burger King, the Union is negotiating identical agreements with individual Burger King franchisees.

The Union has agreements with Pizza Haven and with KFC, in each case covering not only the operations of the company itself, but also covering a range of franchisees.

All the above are examples of multi-employer agreements covering part of an industry which have either been sought by the employers themselves, or has been willingly entered into by the employers to provide identical rates of pay and conditions of employment for like retail or fast-food operations.

Enterprise versus Industry Bargaining

The legislation seems to assume that one can have enterprise bargaining and industry bargaining and that there is a tension between the two, with no in between position.

This is quite wrong.  

There are many in between positions between an agreement covering a single enterprise or employer, and an agreement covering a whole industry.  The examples which are quoted above, where several employers are involved in the one agreement, are neither enterprise agreements nor industry agreements, but agreements covering a part of the industry in question.

This shows that there is a continuum across a from agreements which cover a single enterprise right across the spectrum to agreements which cover a whole industry.  Whether it is desirable to have single employer agreements, or multi employer agreements covering most, or part of an industry, or  whole industry agreements is a matter for the parties themselves to determine, including by virtue of the existing Workplace Relations Act, the employees themselves by way of a secret vote, and should not be determined or improved or restricted by legislation by Parliament.

It is fundamentally wrong to impose by law what may or may not be claimed by a union on two or more employers in a given industry.  If the employees of two separate retail companies ask the union to pursue a claim on their behalf for Parental Leave for regular casual employees with 12 months service or more, this should not be frustrated by a law made by Parliament which says that such a claim is pattern bargaining and accordingly upon application by the employer, any bargaining period must be terminated by the Industrial Relations Commission and any protected industrial action taken by the employees must cease.

Attack on the independence of the Industrial Relations Commission

The Workplace Relations Amendment Bill 2000 constitutes a further attack on the independence of the Industrial Relations Commission.  It requires the Commission to terminate a bargaining period upon the application of an employer where a union has engaged in pattern bargaining. This leaves the Commission with no opportunity to exercise its own discretion in the matter.  This is a severe limitation and restriction on the independence of the Industrial Relations umpire.

It is further complicated by the fact that under the existing Workplace Relations Act, the Industrial Relations Commission in most cases would be unable to arbitrate the matter in dispute where a claim involving pattern bargaining leads to the termination of a bargaining period.  

This leaves the Union in a  no win situation: -

· The employer is refusing to negotiate the claim.

· The employees cannot take protected industrial action.

· The Union cannot submit its claim to the arbitration of the independent umpire.  

In other words a legitimate claim endorsed by the employees of two or more employers is totally frustrated because of a law imposed by the Parliament of Australia.

Breach of I.L.O. Conventions

Because the Workplace Relations Amendment Bill 2000 seeks to limit the ability of unions to bargain common claims on behalf of their members with more than one employer, it is a breach of ILO Convention No. 98 on the right to bargain collectively.

Australia has already been criticised by an ILO Committee because the existing Workplace Relations Act breaches certain ILO Conventions.

It would be wrong for the Parliament to pass the Bill, thereby breaching further the Conventions which have been established by the ILO for universal application to protect and advance the rights of working people and their representative organisations.

The Bill is One-Sided and Unfair

The Bill seeks to empower employers to prevent and frustrate pattern bargaining by a trade union on behalf of employees.

At the same time, employers and their representative organisations remain free to pattern bargain whenever they like as they do now.

This is one-sided legislation.  It imposes a real burden on one party, while leaving the other party unrestricted.

The legislation also provides that “the Commission must have particular regard to the views of the employer who is a negotiating party to the proposed agreement”.

What happened to the concept of an independent Industrial Relations Commission ?

This legislation seeks to impose a bias on the Commission. It leaves the Commission no discretion in applying this bias.  The one-sided bias of the Commission must be applied, irrespective of the circumstances.

Such legislation destroys the status of the Commission as an independent umpire in the industrial relations field.

It is unfair legislation.    It should be rejected by Parliament.
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