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SUBMISSION BY THE SHOP, DISTRIBUTIVE AND 

ALLIED EMPLOYEES' ASSOCIATION

TO THE SENATE EMPLOYMENT WORKPLACE RELATIONS,

SMALL BUSINESS AND EDUCATION LEGISLATION COMMITTEE INQUIRY INTO THE WORKPLACE RELATIONS AMENDMENT BILL 2000

The Association welcomes the opportunity of making a submission to the Senate Employment Workplace Relations, Small Business and Education Legislation Committee Inquiry in the Workplace Relations Amendment Bill 2000.

The Association, however, is extremely concerned at what appears to be the indecent haste at which the Senate has both convened the Inquiry and required submissions in relation to an extremely important piece of legislation.

The Association is most concerned that the extremely tight timeframe for making a submission to this inquiry has prevented the Association from devoting the appropriate degree of attention to the development of a comprehensive submission to the Inquiry.

The Association notes that the Committee intends to hold a hearing in Canberra on 26th May, 2000.  The Association would seek to be heard in relation to this submission, but the National Secretary-Treasurer of the Association is unable to attend on the 26th May.  The Association expresses its extreme concern at what appears to be a deliberate attempt to prevent the full range of oral presentations which have been a characteristic of all previous Senate Inquiries into Workplace Relations Bills. Even though the current Bill is relatively small by volume it is clear that the Bill contains some of the most important changes to the Federal Industrial Relations legislative regime since the concept of protected industrial action was first introduced into Australia.

Whilst issues raised in the Workplace Relations Amendment Bill 2000 appear to be similar to matters raised in the earlier ‘More Jobs, Better Pay’ Bill, it is clear that the current Bill significantly departs from the proposals contained in the earlier ‘More Jobs, Better Pay’ Bill.

Given that the Workplace Relations Amendment Bill 2000 does contain significant departures from previous Bills it is necessary, in our view, for the Senate to have particular regard to the terms of the Workplace Relations Amendment Bill 2000 and to devote considerable attention to the specifics of the Workplace Relations Amendment Bill 2000.

Whilst much of the material that was presented to the Senate in relation to the More Jobs, Better Pay Bill would have some relevance to the Senate's consideration of the Workplace Relations Amendment Bill 2000, the Association is of the view that a specifically targeted submission is required in relation to this particular Bill.

The Senate must reject the Workplace Relations Amendment Bill 2000 in its entirety. 

The Workplace Relations Amendment Bill 2000 is the most mis-leading piece of legislation yet introduced into the Parliament by the current Government.

The Bill will effectively remove the concept of protected industrial action from the Act.

The Bill will achieve this under the guise of merely making amendments to limit the use of “pattern bargaining”.

It is clear in our view that the Government lacks the political will to honestly and directly amend the Workplace Relations Act to remove protected industrial action by deleting Sections 170ML through to Section 170MR and so the Government seeks through this Bill to con both the Parliament and the people into believing that this Bill will retain a real right to take protected industrial action.

The initiation of bargaining periods under the Workplace Relations Act for the purpose of taking protected industrial action under that Act, has not been a normal feature of the operation of the Association.  However, the Association has, on occasions, both initiated bargaining periods and taken protected industrial action.

When the Association made an extensive submission in relation to the 'More Jobs, Better Pay' Bill, the Association did not deal at any length, with any issues concerning initiation of bargaining periods or in relation to protected industrial action.  However, given the specificity contained within the Workplace Relations Amendment Bill 2000, the Association is of the view that it needs to make a detailed submission on those proposals of the government which will impact upon the initiation of bargaining periods under the Workplace Relations Act and the consequent processes that flow from the initiation of the bargaining period, namely the utilisation of the conciliation processes of the Australian Industrial Relations Commission and the ability to take protected industrial action.

PATTERN BARGAINING

The critical amendments proposed by the Workplace Relations Amendment Bill 2000 are:

(i)
the introduction through Item 6 of Schedule 1 of the Bill of proposed Section 170LGA, which will define the concept of pattern bargaining;

(ii)
the introduction through Item 13 of Schedule 1 of proposed section170MWB, which requires the Commission to terminate a bargaining period where a union has engaged in pattern bargaining; and, 

(iii)
the introduction through Item 10 of Schedule 1 of proposed section 170MP(1A), which prevents a union which is involved in pattern bargaining from taking protected industrial action.

Defining Pattern Bargaining

The purpose of defining the concept of pattern bargaining is that the Bill then goes on to amend the Workplace Relations Act to provide that where a union has engaged in pattern bargaining, and has initiated a bargaining period, then the mere fact of engaging in pattern bargaining will lead the Commission to set aside the initiation of the bargaining period thus preventing the union from taking protected industrial action and from accessing the Commission in relation to conciliation in relation to the bargaining process. Further even if an employer is not prepared to make an application under the proposed s 170MWA or 170MWB the union is prevented from taking protected industrial action by virtue of the operation of proposed s 170MP(1A).

In the Association's submission, the proposed definition of pattern bargaining is so broad and so all encompassing, that it would appear that no union could engage in any form of enterprise bargaining without being caught by the definition of pattern bargaining.

The very breadth of the definition would appear not to be an error or an accident but rather a deliberate device to effectively destroy the entire operation of the provisions concerning the initiation of bargaining periods and the taking of protected industrial action by any union at any stage.

Proposed Section 170LGA(1) which is in the following terms:

"For the purposes of this Part, pattern bargaining means a course of conduct or bargaining, or the making of claims, involving seeking common wages and/or other common employee entitlements, that the Commission is satisfied: 

(a) 
forms part of a campaign that extends beyond a single business; and

(b)
is contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level."

has the capacity of affecting almost all forms of enterprise bargaining initiated by unions.  The opening words of the Section are so broad as to imply that the seeking of any form of common wage rate or common level of wage rise, or any single common employee entitlement from a number of employers will constitute pattern bargaining.

Wherever a union makes claims upon more than one employer which contain at least one common employee entitlement, then quite clearly the union has engaged in the course of conduct and would thus fall within the parameters of proposed Section 170LGA(1).

The only qualifier within the proposed 170LGA(1) is that the existence of pattern bargaining is conditional upon the Commission being satisfied that the course of conduct - (a) forms part of a campaign that extends beyond a single business, and (b) is contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level.  

In relation to the first qualifier, i.e. "forms part of a campaign that extends beyond a single business", it is extremely difficult for a union to argue other than that it is engaged in a campaign when the very nature of unions is to seek to have employers agree to some common employee entitlements. 

Two examples are sufficient to show how broadly Section 170LGA will apply to bargaining processes initiated by unions.

The first example we offer proves that every union will be caught in the pattern bargaining trap by doing nothing more than undertaking one of the most fundamental processes known in the Australian industrial relations system.

Ambit Logs Of Claim And Pattern Bargaining

In July 1998 the Association served a Letter of Demand and Log of Claims on approximately 35,000 employers.

The Letter of Demand and Log of Claims was served as part of a campaign initiated by the Association to improve the wages and working conditions of employees.

Whilst the July 1998 log of claims exercise was the largest undertaken by the Association it was but one of many which the Association has undertaken in the past and will undertake in the future.

The Senate must understand that the mere service of a Letter of Demand and Log of Claims on more than one employer will always be pattern bargaining because a union has embarked upon a campaign which involves a course of conduct in which common claims for improved wages and conditions of employment are sought from more than a single business.

In other words the service of a Letter of Demand and Log of Claims upon more than one employer would be pattern bargaining as defined in the proposed s 170LGA.

In the case of the Association’s 35,000 Log the Bill, if enacted, will prevent the Association from ever taking protected industrial action against any one of the 35,000 employers. Further, should the Association seek to initiate a bargaining period against any one of the 35,000 employers, that employer will have the right to apply to the Commission for either a suspension of the bargaining period under proposed s170MWA or the termination of the bargaining period under s170MWB.

The second example shows the impact of the proposed legislation on the normal enterprise bargaining processes undertaken by the Association.

Common Claims In Enterprise Bargaining Logs Of Claims

The Association has been at the forefront of seeking to make workplaces more family friendly and in the pursuit of this, has sought such matters as paid Maternity Leave, paid Family Leave and Rostering Provisions that have real regard to employees' family responsibilities.  The making of these three claims when seeking enterprise agreements with more than one employer clearly discloses both a course of conduct by the Association as well as being indicative that that course of conduct forms part of a campaign that extends beyond any single business.  The campaign being to improve the entitlements of employees in relation to family related matters.

Notwithstanding the social desirability of the union making these claims, it is clear that at least within the context of Section 170LGA(1)(a) the Commission would be satisfied that the course of conduct embarked upon by the Association in making such claims upon more than one employer, would form part of a campaign that extends beyond a single business.

The second qualifier in proposed Section 170LGA is that in relation to the course of conduct that may form pattern bargaining, the Commission has to be satisfied that the course of conduct "is contrary to the objective of encouraging agreements to be genuinely negotiated between parties at the workplace or enterprise level".

The difficulty with this second qualifier is that it is proposed in Section 170LGA(2) to deem the course of conduct undertaken by the union in making common claims upon employers as being pattern bargaining, "unless the Commission is satisfied that all of the common entitlements being sought are of such a nature that they are not capable of being pursued at the single business level". 

IS THERE ANY CLAIM NOT CAPABLE OF BEING PURSUED AT THE SINGLE BUSINESS LEVEL ?

The critical aspect therefore of the qualifier is that the Commission has to be satisfied that the claim which can be characterised as seeking a common employee entitlement from more than one employer, is not capable of being pursued at a single business level.

It would appear from the Association's experience in the industrial relations environment, that every claim made by the Association on any and every employer, is a claim that is capable of being pursued at the single business level.  Even where the Association may embark upon a formal campaign to pursue a common wage claim or a common employee entitlement across a number of employers or in a sector of the industry, it is clear to the Association that the claims made are all capable of being pursued at the single business level.

From the Association's experience there are no claims that the Association has ever made that could be properly characterised as being a claim that is "not capable of being pursued at the single business level".  Even though employers may be of the view that it is preferable to deal with the claims jointly, or in a uniform manner, it is equally clear that for the purposes of proposed Section 170LGA(2), claims made by unions which seek improvements in wages and employee entitlements are always claims capable of being pursued at the single business level.  This must be so because at the end of the day it is the employer at the single business level who has to agree to the claims made.  On this basis, therefore, the claims made upon an employer and agreed to or resisted by an employer, are done so by the employer on the basis of their capacity to deal with the claims at the single business level.

The critical element of proposed Section 170LGA(2) is that it deals with the concept of the capacity of the employer to deal with a claim made by a union and to deal with that claim at the single business level.  As the Section concerns itself with capacity to deal with the claim it would appear that there are no claims that unions make in relation to wages and conditions of employment of employees that do not fall within the capacity of the employer to deal with at the single business level.

From this understanding of proposed Section 170LGA(2) it appears that the legislation is intended to ensure that all forms of common wage claims or seeking common employee entitlements will automatically be covered by the concept of pattern bargaining for the purposes of proposed Section 170LGA.

The proposed Section 170LGA(2) is followed by three notes which have been incorporated into the text of the proposed Section.

These notes are intended, according to the explanatory memorandum, to make clear the circumstances in which bargaining will be considered to be pattern bargaining.  However, it must be borne in mind that in relation to each note the concept of capacity to pursue a claim at the single business level, is reiterated and reinforced.  Therefore, rather than giving clear examples of what does or does not constitute pattern bargaining, the notes do no more than re-state the fundamental proposition contained in Section 170LGA(2).

In no sense can it be suggested that the notes clarify or reduce the application of Section 170LGA. Proposed 170LGA(2) is conditional upon the concept of capacity to deal with a claim at the single business level and the notes to the subsection do not this fundamental condition.

The only effective qualifier to the concept of pattern bargaining is contained in Section 170LGA(5) which makes clear that a common employee entitlement which reflects or gives effect to a Full Bench decision establishing a National standard is not to be considered to be pattern bargaining. However it is certain that adding any other common claim to a claim to give effect to an arbitrated National standard will render the whole of the claim as pattern bargaining.

However, with the one minor exception of proposed s170LGA(5), it is clear that the purpose of the legislation is to enable employers to get the benefit of asserting that bargaining claims made by unions fall within the definition of pattern bargaining.  The requirement in 170LGA (4) for the Commission to have particular regard to the views of the employer who is the negotiating party to the proposed agreement is a deliberate attempt to "stack the deck" in favour of employers where the Commission has to form a view as to whether or not Section 170LGA(1) and (2) apply.

The real effect of the operation of proposed Section 170LGA can be seen when viewed in terms of how the Association has conducted bargaining in a number of areas.  The Association has been successful in having several multiple employer certified agreements made in sectors of the retail industry.

The Association has two certified agreements which have been made with multiple supermarket employers.  These supermarket employers are small business persons and have sought to negotiate a multiple employer agreement which the Association on the basis that it was the only way in which the businesses could effectively bargain and to apply resources to the process of making an enterprise agreement.

In each case the Association had made similar, if not identical, claims for both wages and employee entitlements on each and every employer who was to be subject to the proposed enterprise agreement.  The pursuit of common wage and employee entitlements in the bargaining process, clearly constituted a course of conduct and was part of a campaign which extended beyond a single business.  Equally, each claim made as to wages and employee entitlements, was a matter that was capable of being dealt with and pursued at the single business level.  The key reason why these matters were pursued and resulted in a multiple employer agreement was that the employers were of the view that they could only effectively respond to and engage in an enterprise bargaining process if it was done through a group representative who had the capacity to bargain for and on behalf of each of the employers.

The agreements, certified by the Commission, were welcomed by the independent supermarkets involved as it gave them an enterprise agreement which, whilst a multiple employer agreement, was designed to effectively deal with the issues impacting upon each individual independent supermarket.

As a consequence of having engaged in a campaign which involved a course of conduct which clearly constitutes pattern bargaining, then where the Association has made the same claim upon other independent supermarkets who have not sought to be involved in the multiple employer certified agreements, those other independent supermarkets would have no difficulty in establishing that the Association has engaged in pattern bargaining.

The consequences that flow from this for the Association is that where there are employers who have not already entered into enterprise agreements with the Association but against whom the Association has made claims and is seeking to pursue claims with an individual independent supermarket, the Association would, under the proposed Workplace Relations Amendment Bill 2000, be effectively precluded from initiating a bargaining period against a single independent supermarket and from taking any protected action in relation to an independent supermarket simply because of the fact that the Association would have been caught by the definition of pattern bargaining, in dealing with a large number of independent supermarkets in the making of a multiple employer certified agreement.

The effect therefore of the proposed definition in 170LGA is that it will give employers the luxury of being able to totally thwart the legitimate activities of the Association in seeking to enter into enterprise bargaining negotiations with employers and to initiate bargaining periods and to use the processes of the Commission and of the Act in relation to that bargaining period.

Item 10 of Schedule 1 of the Workplace Relations Amendment Bill 2000 amends Section 170MP by inserting a new subsection 170MP(1A) which is clearly the most objectionable provision in relation to pattern bargaining.

It is clear from this proposed amendment that the Government intends to use the concept of pattern bargaining to defeat the possibility of employees engaging in any form of protected action.

Currently Section 170MP requires that before an organisation is able to take protected industrial action, it must have "genuinely tried to reach agreement with the employer".  

The new proposed Section 170MP(1A) deems that an organisation of employees is taken not to have genuinely tried to reach an agreement with the employer if it was engaged in pattern bargaining in respect of the proposed agreement.  Given the breadth of the definition of pattern bargaining, as previously discussed in this submission, the only conclusion that can be drawn from the proposed insertion of 170MP(1A) into the Workplace Relations Act is that the Government intends to destroy the capacity of the unions to embark upon any form of protected industrial action.

Whereas the existing provisions of Section 170MP require the Commission or the Courts to have regard to the conduct of an organisation which genuinely tried to reach agreement with the employer, such examination has regard to the genuineness of the attempt to reach an agreement.  Proposed Section 170MP(1A) ignores the actual conduct of the organisation and no matter how genuine the organisation of employees has been in trying to reach agreement with the employer, the mere fact that the organisation has engaged in pattern bargaining as defined, renders all genuine attempts by the organisation to reach agreement a nullity.

COOLING OFF PERIODS

The Bill proposes through new Section 170MWA to introduces the concept of a "cooling off period" when a bargaining period has been initiated.  Without considering the merits as to whether or not a "cooling off" period, which suspends the formal initiated bargaining period, is or is not helpful in allowing the parties to negotiate, the Association is of the very strong view that the compulsory ordering of a suspension of a bargaining period to allow a "cooling off" is objectionable in the extreme.

If "cooling off" periods have any merit whatsoever, then they can only be of use where the Commission forms the view that it will genuinely assist the parties to negotiate by having the formal bargaining period suspended.  The requirement in proposed Section 170MWA that the Commission must, in a compulsory sense, suspend the bargaining period where the requisite elements of proposed Section 170MWA(1) have been met, removes a fundamental discretion from the Commission and effectively constrains the Commission in the exercise of its functions.

Merely because the suspension of a bargaining period would be beneficial because it would assist the negotiating parties to resolve matters at issue, does not of itself logically lead to the conclusion that the bargaining period must be suspended.  The Commission may form a view that a suspension of the bargaining period could be beneficial, but equally form the view that it is not necessary to suspend the bargaining period.

The proposed Section 170MWA confuses two quite separate elements in relation to bargaining periods.

Where an organization has properly initiated a bargaining period the effect of a "cooling off" period can be equally achieved through the Commission engaging in effective conciliation between the parties as well as formally suspending the bargaining period.  The difficulty with the approach proposed in Section 170MWA is that once the bargaining period is suspended, then the Commission does not have the capacity to conciliate in relation to the bargaining period, nor does any party have the capacity to take any form of protective industrial action.

The Association makes the very strong submission that it would appear that the government is using a sledge hammer to crack a walnut when it proposes to introduce proposed Section 170MWA as a device to force "cooling off" periods amongst parties engaged in genuine bargaining processes.

TERMINATION OF BARGAINING PERIODS

As our Submission has already identified, another of the objectionable aspects of the ‘pattern bargaining’ provisions of the Bill s170MWB which requires the Commission to terminate a bargaining period on application by a negotiating party where "an organisation of employees has engaged or is engaging in pattern bargaining in respect of the proposed agreement".

The effect of proposed Section 170MWB is not only the termination of a bargaining period, but the critical consequence that flows from that, namely that once a bargaining period has been terminated, the union which had originally initiated the bargaining period no longer has access to the conciliation processes provided for in Section 170NA nor to the provisions relating to the taking of protected industrial action under Section 170LML, nor to the possibility of having an award made under Section 170MX.

In the Association's very strong view, the combined effects of proposed Section 170LGA and proposed Section 170MWA  and 170MWB will be to effectively remove from unions, the possibility of having any form of effective bargaining processes and the capacity to have the Commission conciliate in relation to bargaining or to make awards under Section 170MX or to allow unions to take any form of protected industrial action.

Whilst the Association has only infrequently had cause to take protected industrial action or to initiate bargaining periods, it is clear to the Association that the proposed amendments will remove from the Association any effective right to initiate bargaining periods against employers and to seek to take protected industrial action against those employers.

At the end of the day it is the employer who will not readily bargain with the Association who will have recourse to the provisions of Section 170MWA and Section 170MWB as a means of defeating a union's attempt to initiate a bargaining period and thus preventing the union from taking any form of protected industrial action.  

It must be borne in mind by the Committee that the Association has not had to use either the initiation of a bargaining period nor the taking of a protected industrial action to achieve the remarkable record of success that the Association has in entering into Enterprise Bargaining Agreements which have been certified by the Australian Industrial Relations Commission.  The Association has over 90% of its membership covered by Certified Agreements made either under the Workplace Relations Act of under equivalent State provisions.  The vast bulk of these are agreements certified under the Workplace Relations Act.

In almost all of the exercises where the Association has achieved enterprise agreements with the employers, it has not had to utilise the provisions of the initiation of a bargaining period or the taking of protected industrial action.  However, having said that, to deny the Association the ability to initiate a bargaining period and to take protected industrial action, strikes at the heart of the principles of fair and equitable bargaining. 

It is clear, in the Association's view, that the "pattern bargaining" proposals are not designed to bring a degree of equity or fairness into the bargaining process, rather the proposals are designed to skew the bargaining process totally in favour of those employers who do not wish to bargain with unions and to do so in a manner which prevents unions from exercising fundamental rights to take protected industrial actions for the purposes of pursuing genuine, collective bargaining arrangements with employers.

SECTION 127 – ORDERS TO STOP OR PREVENT INDUSTRIAL ACTION

The Workplace Relations Amendment Bill 2000 seeks, through items 2,3,4 and 5 of Schedule 1, to make a number of amendments to Section 127 of the Workplace Relations Act.  The Association is concerned that the Government is seeking to remove any discretion which may have remained with the Commission, as to whether or not it would issue an order under Section 127 to stop or prevent industrial action.

The proposal that Section 127(1) will be amended to require the Commission to make an Order removes from the Commission its ability to refuse to make an order, if after consideration of the full range of circumstances that may surround the taking of industrial action the Commission decides that a Section 127 Order should not be made.  

Not only has the Government proposed to make the issuing of a Section 127 Order compulsory, but it also seeks through the proposal in Item 5 of Schedule 1 of the Bill to alter the timeframe for the making of such an Order, by requiring that Orders be issued within 48 hours of the application being made, or where that is not possible, for the Commission to issue an interim order until the application is determined.

The proposed changes to Section 127 appear to be offensive in the extreme in that they remove from the body which is most capable of  assessing the reality of any situation concerning the taking of industrial action, the discretion as to whether or not a Section 127 order should be made.

Equally, the requirement to deal with a Section 127 application within 48 hours places pressure upon the Commission to divert the very scarce resources of the Commission into dealing with only one particular type of application capable of being made under the Workplace Relations Act.

The desire of the Government to ensure that Section 127 applications are dealt with within 48 hours is in stark contrast to the fact that the Government appears to be starving the Commission of appropriate resources to enable it to deal with application which have real benefit to employees.  

It is to be noted that the Commission, in dealing with the variation of awards to give effect to National Wage increases, has in the last three years found it increasingly difficult to deal with these applications in a manner which allows awards to be varied close to the time that the National Wage Case decision has been granted.

The Government's policy of under funding and under resourcing the Commission has meant that the Association is currently in the position of having made applications to vary awards to implement the recent National Wage Case decision, yet will  only have those applications dealt with 2 months after the application was made, thus denying workers basic Safety Net Wage increases for a period of 2 months.

In one particular instance the Association’s application to vary an award to give the employees covered by the award the $15 Safety Nat Wage increase was filed with the Commission in Melbourne on the day after the Safety Net Wage Case was handed down yet the application was allocated to a member of the Commission in Perth and is listed for hearing in late June. This state of affairs is a direct consequence of the Governments policy on resourcing the Commission.

No blame can be attached to the Commission for the parlous state of the resourcing of the Commission to carry out its functions. However, as the Government has created a situation of deliberately starving the Commission of adequate resources, it is improper in the extreme for the Government to dictate to the Commission that those applications, which favour employers only should be dealt with in priority to applications which are otherwise made by the Commission, and which have and would deliver real basic Safety Net increase entitlements to employees.

The removal of discretion from the Commission means that the Commission is reduced to nothing more than being a mute slave to a despotic Minister.

Section 127(3a)  –  A Litigious Lawyer's Delight

Although the aim of the Workplace Relations Amendment Bill 2000 is to amend Section 127 to both make the issuing of orders mandatory as well as timely, it appears to the Association that the proposed Section 127 (3A)(c) will in fact have the opposite effect.  Proposed Section 127(3) requires that the Commission should issue a Section 127 order within 48 hours of the application being made.  Where that is not possible, then pursuant to proposed Section 127(3A) the Commission must issue an interim order until it has determined the application.

The provisions of 127(3A)(c) provide an opportunity for the Commission not to make the interim order "if the Commission is satisfied that it would be contrary to the public interest to do so".  The Association views the proposed wording of Section 127(3A)(c) as opening up a can of worms in terms of providing a new province for litigation and argument.  If the Commission must at least consider the public interest and must determine whether or not the making of an interim order is going to be contrary to the public interest, that could not occur without there being extensive hearing and extensive argument.

Issues as to what constitutes the public interest and what is meant by the term "contrary to the public interest" are matters which will delight lawyers from both employers and unions as it will enable significant amount of litigation to be taken as to the capacity of the Commission to issue an interim order.

The more the parliament and the government seek to push the Commission to act quickly, the greater will be the need for parties to take every possible argument in order to prevent what they genuinely believe to be a course of conduct which will disadvantage them.  In this scenario, it is clear that whenever the Commission is not able to deal to finality with an application under Section 127 within 48 hours of the application being made, the proposed provisions will in fact increase the complexity of proceedings by allowing all parties to argue as to whether or not the making of an interim order is or is not contrary to the public interest.

The Association is of the view that giving a degree of discretion to the Commission in making a Section 127 order is by far the preferred process as bad as Section 127 is at the moment, it still at least allows the Commission a genuine discretion as to whether or not to make such an order.  The heavy handed approach of the government in seeking to amend Section 127 will, if nothing else, lead to increased litigation in an area which appears to be generating an inordinate amount of litigation already.  The Association is of the view that increasing the discretionary powers of the Commission in relation to dealing with industrial action may constitute a more pro-active and responsible response by the parliament to the issue of industrial action within the Australian society.

THE CURRENT BIAS IN DEFINING INDUSTRIAL ACTION

An unaddressed issue which arises as a result of the proposed amendments to Section 127 is the definition contained within the Workplace Relations Act of the terms “industrial action”.

The definition contained in Section 4 of the term ‘industrial action’ is seriously deficient in that it is particularly concerned with industrial action initiated by unions and employees against employers.

It is absolutely clear that the definition of ‘industrial action’ does not cover some forms of industrial action which can and have been taken by employers against employees. 

Whereas, industrial action is defined to include ‘the performance of work in a manner different from that in which it is customarily performed, or the adoption of a practice in relation to work, the result of which is a restriction or limitation on or a delay in the performance of work’, the definition does not refer to conduct by an employer, where the employer directs employees to work in a manner different from that in which it is customarily performed, or the adoption of a practice in relation to work performed by an employee where the result of such a direction is a diminution of the entitlements or benefits that an employee would have or, that the direction from the employer would constitute an injury to the employee in their employment or, a direction which alters the position of the employee to the employee’s prejudice.

What this means is that an employer can take industrial action i.e. directing the performance of work other than in the manner in which it has customarily been performed, on the basis of loading up employees with additional duties, altering the method of work in a way which disadvantages the employee, and the employer can do so without that conduct or those directions constituting industrial action.  However, if an employee alters the method of work from that which they have customarily performed so as to restrict the performance of work, then the employee has engaged in industrial action. It is clear from the structure of the definition of ‘industrial action’ that it is specifically and deliberately one sided so as to encompass conduct by employees but not similar conduct by employers.

If the Senate is to support the Government in making the issuing of Section 127 Orders both mandatory and in an unrealistically tight timeframe, then the very least that the Parliament can do is to ensure that such orders apply equally to the industrial action taken by employers as well as to industrial action taken by employees.

At the very least therefore, the Association urges the Senate to amend the definition of industrial action, so as to cover all forms of industrial action which can be taken by employers against employees.

A failure to do so is a clear recognition that the purpose of the Workplace Relations Act and of the Workplace Relations Amendment Bill is not to provide equity within the Australian Industrial Relations framework but is designed solely to act as a legislative means of punishing workers for being members of unions and engaging in collective action.

ATTEMPT TO LIMIT THE JURISDICTION OF THE FEDERAL COURT

The Workplace Relations Amendment Bill 2000 proposes to insert a new Section 170MTA which will have the effect of significantly altering the balance of power and relationships between the Federal Court and the Courts of States and Territories.

The critical aspect of proposed Section 170MTA is in sub-section 2 which prevents the Federal Court from issuing a "non-suit" injunction against a person.  A "non-suit" injunction is designed to prevent a respondent to proceedings in the Federal Court from simultaneously issuing their own proceedings in a State Court so as to try and obtain a different result through the State Court system than maybe obtained through the Federal Court system.

The value of a "non-suit" injunction is to ensure that one court, i.e. the Federal Court, has the capacity to deal with to finality, the issues concerning protected industrial action or matters that flow from the taking of non-protected industrial action.

In the absence of the ability to issue a "non-suit" injunction, the position will be that employers will invariably seek to initiate a range of actions concerning industrial action in State Courts whereas unions may seek to utilise the provisions of the Federal Act and the processes of the Federal Court.

It would appear that proposed Section 170MTA(2) goes against the whole thrust of ensuring that the judicial system in Australia is used in the most effective manner possible.  The effectiveness of the judicial system should be measured not only by the actual outcomes in terms of decisions, but also in relation to the costs that the community must fund in maintaining the judicial systems.  To allow actions to be run simultaneously in State or Federal Courts, is inherently a waste of scarce resources which would otherwise be available to the judicial system.

It is also clear that in the absence of the capacity to issue a "non-suit" injunction, the ludicrous situation could arise that actions could be initiated simultaneously in each State and Territory and in the Federal Court, all concerning the one basic sub-stratum of facts which underpin an action involving industrial action by an organisation of employees.

It is quite clear in the Association's submission that the proposal in Section 170MTA(2) and (4) is motivated by a desire by employers not to be answerable for their actions in the Federal Court and their desire to have the capacity to forum shop to obtain the best possible outcome from State Courts.

In the Association's view, proposed Section 170MTA is designed to undermine the status of the Federal Court.  This in itself is such a serious issue that this provision should never be enacted.

CONCLUSION

The Association urges the Senate to reject this Bill in its entirety.  It is misleading, deceptive and promotes a course of conduct which undermines the independence of the Australian Industrial Relations Commission, the role of unions, and the status and independence of the Federal Court of Australia.
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