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The National Union of Workers endorses the submission of the ACTU and calls for the rejection of the Workplace Relations Amendment Bill 2000. In this submission the NUW focuses on those aspects of the Bill that impose restrictions on the already overly constrained rights of workers to collectively bargain. The Union endorses but does not seek to repeat the submissions of the ACTU and of other unions that deal extensively with the proposed restrictions on pattern bargaining. 

Most of the matters contained in the Bill that affect collective bargaining were dealt with by the Committee in its consideration of the “Workplace Relations Legislation Amendment (More Jobs Better Pay) Bill 1999” (“the 1999 Bill”). The proposed amendments contained in the Bill substantially replicate some of those considered in that inquiry. The evidence in that inquiry is therefore relevant and compels the conclusion that this Bill should be rejected.

The introduction of alleged “cooling off” periods in the proposed s.170MWA:
The NUW considers this proposal to have the potential to fundamentally undermine the capacity of workers to take any effective industrial action. The Union repeats its submission to the Committee in its inquiry into the “1999 Bill” that:

 “Suspension of bargaining periods is clearly a device to remove the ability of workers to take any action in pursuit of or to defend their interests. The suspension of a bargaining period has no rational tendency to resolve a dispute. Suspension or termination of a bargaining period does not lead to arbitration … so the dispute remains unresolved. It simply favours the employer by denying the employees the only rights or capacity they have to pursue legitimate industrial claims.” 

The validity of this observation is untouched by circumstances since that inquiry. The proposal is the equivalent of advocating that a fight can be settled by tying one of the combatants hands behind their back and allowing the other to fight on. In addition, the following grounds demonstrate the flaws and inequity of this measure:

· As Dr Peetz and others noted in “the 1999 Bill” Inquiry, this proposal is simply antithetical to any bargaining system. Furthermore, under the bargaining system established by the Act, the Commission has no power to arbitrate over the issues in dispute while a bargaining period is in place or over non-allowable matters. It is therefore contradictory and nonsensical to propose that the Commission have power to cripple the process of bargaining (or more specifically the rights of workers in the bargaining process) but have no capacity to deal with the issues in contest. 

· It is simply misleading and wrong for it to be claimed that “cooling off periods” can or will only be invoked in the cases of long running disputes. No such criterion is contained in the Bill (nor could such a criterion have any rational justification in any event).  

· It is also disingenuous to describe the proposal as a “cooling off period”. No reciprocal obligations are generated by a suspension of one party’s rights. Logic does not suggest that the unfairness produced by suspension of these rights will reduce the heat from any situation. It is more likely to exacerbate tensions. On the most generous view of the proposal, it is paternalistic and based on a misguided view that workers engage in industrial action lightly or in heat of moment. 

· Employers, to undermine workers capacity to take effective industrial action, will adopt applications for a suspension of the bargaining period as an additional tactic in the bargaining process, regardless of the duration or the nature of the dispute.

· The proposal will result in the introduction of further legalism, leading to arguments about whether a suspension should apply or not. It will be an unnecessary and undesirable diversion of the parties’ attention from the resolution of the dispute.

· The lack of reciprocity and reversal of onus (i.e. a suspension is to apply unless the union is able to persuade the Commission otherwise) demonstrate the bias against workers rights in the proposal. The removal of the rights of workers to take action to pursue their claims while leaving the employer party untouched is designed to have the effect of forcing workers to concede their position. Such an effect cannot be considered fair or legitimate. 

Amendments to the provisions of the Act relating to orders under s.127:

These amendments propose the removal of the discretion of the Commission to make an order under s.127 for industrial action to cease, introduce a requirement for orders to issue within 48 hours and provide for what will be, in effect, mandatory interim orders.

· These amendments proceed on the assumption that all industrial action is illegitimate. In the context of any system of collective bargaining and in particular the system of bargaining contained in the Act, there is no foundation for such a view. The right of workers to take industrial action is a fundamental human right recognised by international law. A requirement for the Commission to issue orders against industrial action with out any consideration of the merits of the action as is proposed, will constitute a further breach of these rights and ILO Conventions.

· The conduct of both parties in an industrial dispute ought be relevant in any consideration by the Commission of industrial action. This Bill would render any reprehensible conduct by employers irrelevant. Those employers could obtain a s.127 order without their own actions being taken into account by the Commission. In contrast, even at common law, a litigant is required to come to the court with “clean hands”.

· There is no evidence that the Commission is not properly performing its role under the Act and s.127 in particular. Strong evidence ought be required to justify a provision that makes the Commission a “rubber stamp” for the issuing of orders against unions. There is no such evidence. In fact the evidence that was before “the  1999 Bill” Inquiry demonstrated that the Commission was dealing with s.127 matters efficiently . The Commission has continued to deal with these matters expeditiously. In one recent case, a s.127 application (C No. 32650 of 2000) was filed by Gillette Australia Pty Ltd against the NUW at 11.30am on Friday, 12 May 2000 and listed by the Commission at 4.30pm on the same day. 

· Furthermore, it is to be noted that there are currently a large number of vacancies in the ranks of Commission members. However the Minister has so far failed to fill any of the vacancies, with inevitable effects on the workload of the remaining Commission members. In these circumstances it is hypocritical of the Minister to complain of any delays (if any were to be in evidence) in the work of the Commission members.

· The placing of what is a negative onus on unions to satisfy the Commission that the making of a s.127 order is not in the public interest is an effective reversal of the normal burden on an applicant to make out a case. This reversal of the onus is unfair and will mean that orders will be “mandatory” or “automatic” in practice. Workers will not have a right to take industrial action. Rather they will be required to satisfy the Commission that there is some wider “public interest” in them being allowed to take action. 

· Any “requirement” on the Commission to issue orders, even where the industrial action is said to be protected, will lead to serious issues of confusion. Employers frequently seek s.127 orders under the existing provisions of the Act even where the industrial action is prima facie “protected”. The Commission hears these applications but generally will not make orders that relate to protected action (see Coal and Allied case). However, under the scheme proposed by the Bill, the Commission would be required to make an order under s.127 which would have no legal effect at the end of the day because of the operation of s.170MT(1). In these circumstances, workers would be faced with an order of the Commission that, on its face, requires them to cease industrial action – action that they have a surviving legal right to take.

The proposed restriction in s.170MTA on the ability and power of the Federal Court to protect the rights of bargaining parties by allowing employers to use to processes of s.127 and the common law to coerce workers:

This provision attacks the power of the Federal Court to restrain employers from taking common law or other legal action against workers and their unions involved in legitimate and legally protected industrial action. It is aimed at those cases where the Federal Court has found (on an interlocutory basis) that employers were seeking or threatening to use legal action as a tactic to coerce workers and unions in the negotiation of agreements.  The provision proposes sanctioning the partisan use of the courts by employers in industrial disputes. (It is also noted that one effect of the provision, in combination with the amendments to s.127, would appear to allow an employer to obtain a s.127 order and then seek to enforce it, even where the industrial action was legally protected.) 

Pattern bargaining:

The effect of the proposed “pattern bargaining” restrictions on the proper and ordinary processes of industrial claims made by workers have been highlighted in other submissions. In support, the NUW makes the following brief points: 

· It is difficult to conceive of a claim that is capable of being the subject matter of an industrial dispute, included in an award or included in a certified agreement that “is of such a nature that it is not capable of being pursued at the single business level”.

· Every clause in awards would fall within the proscription. The exception for “terms and conditions which give effect to Full Bench decisions establishing national standards” would apply to only a handful of award conditions.

· Every clause in previous enterprise agreements would by definition fall within the proscription. This “exception” is meaningless.

· The proscription would prohibit the NUW from pursuing its current policy of the inclusion in enterprise agreements of all relevant terms and conditions that apply at a workplace, including those prescribed by awards, as these conditions, or some of them, apply to more than one enterprise. Agreements could never in these circumstances be comprehensive and contain all relevant terms and conditions of employment that apply at an enterprise simply because some of those conditions (eg hours of work, shift loadings) may be relevant to and claimed at other enterprises.

The introduction in s.170MM of new restrictions on the right of workers to access protected industrial action:

This provision will provide greater scope for employers to challenge the legal validity of protected action – here on the basis that non-protected persons are involved. It is another basis for costly, time consuming, technical and tactical challenges to the status of protected action and the introduction of further legalism. The prohibition on the involvement of other parties and secondary boycotts that the provision seeks to extend, is an exacerbation of provisions that have already been found to be contrary to international law.
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