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Introduction

The Workplace Relations Amendment Bill will dramatically alter the legal environment against trade unions and in favour of employers.  Each of the key provisions – the amendments to section 127, the tightening of the “in concert” provisions, the removal of the Federal Court’s power to injunct infringement of the immunity from suit afforded to protected action, and the obligation of the Industrial Relations Commission to suspend a bargaining period in certain circumstances – has significant implications on its own.   In combination, however, they each reinforce and deepen the implications and consequences of one another.  In practical effect, these provisions make it much harder to take protected action, would make it much easier for the protected action status to be removed and dramatically intensify the adverse consequences of taking unprotected industrial action.

What will be the practical effect of these amendments?  In the practical sense, it is inevitable that there will be a drastic increase in the number of applications made to the Federal Court to enforce orders made under the Section 127, in proportion to the increase in Orders granted.  It would lead to a situation where it would be the rule rather than the exception that industrial action will be met by injunctions and applications to punish for contempt.  Such legislation thrusts the Court into the role of industrial police for the employer.

Section 127

Item 2 of Schedule 1 of the Bill, when read in combination with Item 4 of Schedule 1, proposes to make unlawful, for the first time, all industrial action that is not protected action.  This is a very dramatic broadening of the kind of activity which is deemed unlawful by the legislation.

Item 4 of the legislation removes all discretion from the Commission in determining whether an order should be made.

Both Items 2 and 4 of the Schedule propose to amend those parts of Section 127 which deal with the power of the Commission to make orders. But it must be remembered that the Federal Court’s powers to issue binding injunctions under Section 127 are the teeth of the Section 127 procedure, and the amendments to Section 127 affected by Items 2 and 4 of Schedule 1 would have a direct impact upon how the Federal Court exercises its functions. 

Under the current scheme, the Commission “may” make an order that industrial action cease or not occur, if it appears to the Commission that industrial action is happening, or is threatening, impending or probable”.
 From the current language of the section, it is clear that the Commisson has a discretion whether or not to issue an order.

The leading decision of the AIRC, indicating the Commission’s approach to the exercise of this discretion, is the Coal & Allied case of 1997.
 In that case, the Commission recognised that making an order under section 127 is a serious step, and said

The exercise of the discretion is predicated upon the Commission itself imposing a prohibition on the industrial action to make it unlawful. Thus, for the Commission to exercise the discretion, it will usually need to be satisfied that the industrial action to be made subject of the order is illegitimate in a sense warranting that it should attract appropriately a direction by the Commission that it cease or not occur. The exercise of the discretion is a serious step in the sense that it involves both a finding that the relevant industrial action is, or will be illegitimate and a determination that a continuation or a commencement of it should be unlawful as a contravention of the Act.

It is also proposed to require the Commission to make an “interim” order, prohibiting the conduct the subject of the section 127 application – regardless of the nature of the conduct – if the Commission had been unable to determine the application within 48 hours of the application being made.

At present the Court is entitled to review the manner in which the Commission has exercised its existing discretion whether or not to make a section 127 order.  With the Commission’s discretion removed, the Federal Court will similarly be restricted in the range of matters it is entitled to take into account in determining whether or not to issue a binding injunction.  In effect, the only question before the Federal Court, as before the Commission below it, will be whether unprotected industrial action is happening, or is threatened, impending or probable.  Without the capacity to assess whether the industrial action is otherwise legitimate, or to consider any of the other matters which may be raised in the exercise of the Commission’s existing discretion, the Court can be expected to be compelled far more often to issue binding injunctions backed up by the power to punish for contempt. 

The AIRC should, therefore, retain its discretion in section 127 matters.

Injunctions

Subsection (2) to the proposed new section 170MTA – the removal of the Federal Court’s existing jurisdiction to issue anti-suit injunctions – is being proposed against a background of employers’ representatives conducting a sustained campaign against the Federal Court.

The use of injunctions in the midst of industrial disputes has been the recourse of employers for more than a hundred years.  Notwithstanding the existence of a limited category of protected action, and certainly prior to the introduction of that category in 1993, employers have emjoyed relatively uninhibited access to common law courts to have issued injunctions, supported by power to punish the contempt, and theoretically in aid of underlying actions to recover damages in tort.
 It is noteworthy that, in the overwhelming majority of actions in which the employers seek and obtain interlocutory relief in the midst of an industrial dispute, the supposed underlying tort action is either never issued, of if issued, certainly never proceeds to trial. The inevitable conclusion arising from this consistent pattern of conduct is that employers have long valued the injunctive relief offered to them by common law courts purely as a tactic in an industrial situation. These tactics have no relation to any desire to actually proceed in an action for damages.

Against this background, and in the context of provisions of the Workplace Relations Act providing for protected action in limited and narrow circumstances, the Federal Court of Australia has, in a small number of cases, found it appropriate to regulate access by employers to the industrial tactic of seeking interlocutory injunctions in the State Supreme Courts.
  Legal authority for such anti-suit injunctions is very well established, and has been recently reaffirmed by the High Court of Australia.
 The Federal Court has adopted a cautious approach to these applications, and in a number of cases the Court has declined to make any orders, or has accepted employers’ undertakings to give notice to the union involved if common law proceedings are to be issued.

In light of all of this, it has been somewhat startling to observe the sustained campaign of vilification directed at the Federal Court of Australia and in particular, at the particular judges who made the decisions in these anti-suit injunction cases.  In the opinion pages of the Australian Financial Review, Mr Ray Evans enjoyed the opportunity to claim that “the recent Federal Court decisions constitute a serious threat to employment and the maintenance of law and order”.
  Mr Evans’ proposed remedy was “that the Court's role in Industrial Relations must be eliminated”.  Allan Kohler, also writing in the Australian Financial Review, reports an employer barrister arguing that “the Federal Court has, in several ways, subverted the effect of the law – especially in Victoria”.  The subversion of the law, according to this employer’s barrister, can be sheeted home to “a few judges in the Federal Court”.
  Richard Dalton, a partner at law firm Freehill Hollingdale & Page speaking at a seminar in Melbourne in late March, attacked the use of anti-suit injunctions as a “somewhat unsavory exercise of forum shopping” and claimed that a “perception of the Melbourne Judges of the Federal Court being union and employee friendly has been the subject of journalistic comments”.
  A recent editorial of the Australian Financial Review poured scorn on the judges of the Federal Court, “most of them appointed by the previous Labor Government and imbued with the folklore that employees and unions need special protection because employers have superior bargaining strength”.
 The solution to “the Federal Court’s problem”, according to this editorial, would be to “transfer Federal Court jurisdiction on workplace relations matters to State Supreme Courts and to promote resort to the common law to deal with union resistance to workplace reforms” (emphasis added).

A recent decision which appears to have particularly excited and offended conservative contributors to the opinion pages of Australia’s newspapers is a decision of Federal Court Justice North to stay the application of certain ex-parte interlocutory Orders made by Justice Beach of the Supreme Court of Victoria so that proper argument concerning the operation of those Orders could be heard.  This decision of Justice North has been substantially misrepresented.  The stay granted by Justice North was a Queen’s Injunction, an Order preserving the capacity of the Court to determine a controversy, in precisely the manner as a stay was granted by Justice Hayne of the High Court of Australia within hours of the handing down of an appeal decision by a Full Court of the Federal Court in Patricks Stevedores v Maritime Union of Australia.
 Justice North’s decision was not an anti-suit injunction at all, but a stay, and a perfectly orthodox one.  It would have been remarkable if the Federal Court had done anything other than this in circumstances where the Supreme Court had, earlier in the day, made orders against a union that were ex-parte, mandatory, and on a plain reading of the terms of His Honour’s Orders, were apparently intended to be non-appellable.  In light of the misinformed comment that has circulated concerning this decision, we attach a copy of His Honour’s reasons to this submission.

The misrepresentation of Justice North’s decision is a salutory warning that the near-hysterical denunciation of the use of anti-suit injunctions should be taken with a grain of salt.

There is no justification for the amendments proposed in the Bill. The Bill has been tabled in Parliament at a time which coincides with a misinformed and misleading campaign of vilification directed at the Federal Court in general and specific judges in particular. The drastic reduction in the scope for protected action would, if enacted, bring Australia further into breach of Australia’s international obligations. Australia’s courts would become, increasingly, the primary location of industrial disputation. Above all, the Bill is an unbalanced attack on workers and unions, and should be rejected.
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Construction, Forestry, Mining & Energy Union v Mirvac Constructions Pty Ltd and others [2000] FCA 159 (22 February 2000)

FEDERAL COURT OF AUSTRALIA 

V 70 OF 2000 

NORTH J 

22 FEBRUARY 2000 

MELBOURNE 

REASONS FOR JUDGMENT
1 This is an application for a stay of certain orders made orally by the Construction, Forestry, Mining and Energy Union (the Union) in urgent circumstances. This morning at about 11:00 am in the Supreme Court Beach J made certain orders ex parte on the application of Mirvac Constructions Pty Ltd, CDK Tectonics Ltd and Construction Engineering (Aust) Pty Ltd (the respondents) as follows:

"1. Until 4.30pm on 24 February 2000 or further Order, the Defendant [the Union] (whether by its officers, delegates, servants, agents or howsoever otherwise) be restrained from directing, procuring, advising, authorising and/or encouraging its members (otherwise than in the exercise of the rights which the Defendant has pursuant to Division 8 of Part VIB of the Workplace Relations Act 1996) not to perform the work which their contracts of employment (with any of the Plaintiffs or with any sub-contractor engaged on the Plaintiffs' sites) require them to perform. 

2. The Defendant: 

(1) prepare a letter on the Defendant's letterhead signed by the State Secretary of the Defendant's Victorian Branch to be posted forthwith to the home address of each of its members employed by the Plaintiffs or working on the Plaintiffs' sites in the terms of the attached letter informing those members of the terms of this order and directing that they forthwith cease industrial action and perform the work which their contracts of employment require; and 

(2) to send a copy of that letter to the solicitors for the Plaintiffs, at facsimile no. 9230 0505, marked to the attention of Ross Levin, by 5:00pm on 22 February 2000. 

3. Until 4.30pm on 24 February 2000, the Defendant (whether by its officers, delegates, servants or agents or howsoever otherwise) is hereby restrained, until the hearing and determination of this matter or further order, from commencing, continuing or taking any step in any proceeding or action in the Federal Court of Australia, which has the effect or may have the effect of: 

a) restraining or restricting the Plaintiffs from commencing, continuing or taking any step in this proceeding; or 

b) restraining or restricting the Plaintiffs from continuing or taking any step in respect of any Application filed by them pursuant to section 166A of the Workplace Relations Act 1996 (Cth); or 

c) restraining or restricting the Plaintiffs or sub-contractors working on the Plaintiffs' sites from commencing, continuing or taking any step in proceedings involving the industrial action the subject of this proceedings; or 

d) restraining or restricting the Plaintiffs or sub-contractors working on the Plaintiffs' sites from commencing, continuing or taking any steps in proceedings involving industrial action affecting the Plaintiffs. 

4. The costs of this application by way of summons be costs in the proceeding. 

5. That this Order by [sic] drawn up by the solicitors for the Plaintiffs and signed by me. 

6. That the notification of the making of this order may be effected by telephone message to the Defendant. 

7. Service of a copy of this Order by facsimile be deemed proper service. 

8. The further hearing of the Summons annexed hereto be adjourned to 10.30am, 24 February 2000."

2 Mr Borenstein, who appeared as counsel for the Union, indicated that the Union intends to appeal against the orders and he offered an undertaking that the Union will file a notice of appeal against the orders together with an application for leave to appeal, if necessary. 

3 The application was notified to my chambers late this afternoon and the matter was called on for hearing within approximately half an hour, on very short notice to the respondents. There has not, in the very limited time available, been an opportunity to consider the strength or weakness of the Union's appeal. I should emphasise that the Court has formed no view, nor could it have formed a view, on the merits of the application for a stay of the orders pending the appeal. 

4 The basis upon which the stay is sought is set out in the judgment of Hayne J as follows in Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of Australia (1998) 153 ALR 641:

"[1] Maintenance of the rule of law in this society requires that parties may resort to the courts to determine their disputes. The applicants seek to resort to this court and to contend that unless a stay is granted of the orders of North J, as modified by the orders of the Full Court of the Federal Court of Australia made this evening, their right to apply to this court for special leave to appeal will be rendered futile. 

[2] To adopt and adapt the words of Dixon CJ in Tait v R, without giving consideration to, or expressing any opinion as to the grounds on which the proposed application is based, but entirely so that the authority of this court may be maintained and it may have an opportunity of considering the application, there will be a stay now of the orders I have earlier mentioned, if the applicants proffer an undertaking as to damages in common form and give suitable undertakings as to issue and service of both an application for special leave to appeal and an application for stay pending its hearing. The stay now ordered will be until the hearing and determination of the proposed application for stay or further order."
5 On that basis that I intend to stay the operation of orders 1 and 2 of the orders made by Beach J earlier today. I should say that I am fortified in staying the orders by the appreciation that the orders made by his Honour are to some degree unusual. Upon one construction of the first three orders, they have the features of being at the same time ex parte, mandatory and arguably intended to be unappellable. If that is the proper characterisation of the orders - and of course further argument will need to determine that issue - then such orders are properly the matter, it would seem to me, of consideration by an appellate court. 

6 Having indicated that I would stay the operation of the orders until such time as the parties were in a position to present argument to the court, and after indicating that the court will be available as early as tomorrow morning at 10.15 to hear such argument, the parties indicated that it would suit the convenience of all of them if the stay were granted or extended until 4:30 pm on 24 February 2000, by which time Beach J will probably have determined the next stage of the injunction proceedings in the Supreme Court, namely the application for interlocutory injunctions against the Union. 
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