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Submission to Senate Committee into the Workplace Relations Amendment Bill 2000

Due to the limited time framework for a response to the proposed amendments to the Workplace Relations Act 1996, this submission is restricted to comments on pattern bargaining in relation to accepted international principles and practice.

S170LGA on the meaning of pattern bargaining.

This section seeks to constrain processes including organising by unions where such processes and organisation extend beyond any single enterprise.  As such it seeks to prevent the establishment of common wages or common entitlements except in limited cases.

There is an argument that the legislation should not prescribe the level of bargaining for either unions or employers.  The proposals to restrict pattern bargaining appear to be contrary to any reasonable interpretation as to the nature of genuine bargaining.  The legislation should not seek, nor appear to seek, to advantage any one party at the expense of another.  This is so especially in the context of other sections of the Act that constrain the ability of the Commission to intervene and ‘level the playing field’.  

These proposals regarding pattern bargaining raise the issue of Commission impartiality, as it is now proposed to skew or bias the authority of the Commission to treat as legitimate the choices made by employers in regard to pattern bargaining yet make the same choices by unions unlawful.  This proposed intervention by the Commission into the bargaining process appears to be inconsistent with the Act’s restriction  of the traditional authority of the Commission to resolve disputes.  These restrictions on arbitration have been argued to given responsibility for bargaining to the parties and to limit the intervention of the Commission.  This appears to be a basic inconsistency in approach.

Some of the underlying assumptions about common wages and entitlements beyond a single business need to be reassessed.  This is particularly so given the government’s own industrial relations reform agenda in higher education and in light of preferences, negotiation and bargaining demonstrated by employers and employer organisations as discussed by Thornthwaite and Sheldon (2000, pp92-4).  

Indeed there are efficiencies for businesses and in particular small business with regard pattern bargaining particularly associated with the cost, resource and training issues associated with bargaining at enterprise level.  Pattern bargaining may ameliorate some of the cost, resource and training implications for business, as well as unions and employees and this in our view has been given insufficient consideration. 

An examination of international experience, practice and standards indicates that attempts to be prescriptive about the level of bargaining is at best unusual and is directly contrary to the standards of practice indicated by the ILO’s Committee of Expert’s recent comments on the Act’s compliance with Convention 98, Right to Organise and Bargain Collectively.

Therefore this section of the proposed Bill should be rejected.  

The focus on pattern bargaining in this submission and lack of discussion of other aspects of the Bill should in no way be taken as endorsement nor support for any aspect of the Bill.  This caveat arises specifically because of the unreasonable time constraints placed on public response to the proposed changes in the law especially given their degree and significance.  These are not minor matters and thus deserve appropriate and considered scrutiny and debate.
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