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EXECUTIVE SUMMARY

1. The Independent Education of Australia (the IEU) has prepared this submission for the Senate Employment, Workplace Relations, Small Business and Education Committee inquiry into the Workplace Relations Amendments Bill 2000 (the Bill).

2. Having had the opportunity of reading the ACTU Submission to this Inquiry, the IEU wishes to put on record its support and endorsement of the submission.  

3. The IEU is opposed to the Bill and strongly protests the inadequacy of time allowed for proper consultation and consideration by the Committee.

4. The IEU believes that the Bill if enacted will impact negatively on proper industrial relations in the non government education sector.  In particular the IEU contends that

· Pattern bargaining is widespread in the non government education industry where the union ordinarily makes common claims across a number of employers

· It is in the public interest that such common claims are made and mirror agreements or multi business agreements are sought

· Employers in the non government education industry support and engage in pattern bargaining and have not expressed any concerns about common outcomes or any desire for differential outcomes across schools and educational institutions

· Even where employers in the non government education industry are in competition ie the ELICOS industry, employers seek to negotiate common outcomes in respect of wages and conditions, and 

· There is no just reason for any further restrictions to be imposed on the taking of lawful industrial action. 

The IEU and the Non Government Education Sector

5. The IEU is a federally registered organisation pursuant to the provisions of the Workplace Relations Act 1996 and operates in the non government education industry which comprises Catholic and other independent schools, pre schools and kindergartens, English and Business Colleges.  The union’s membership of approximately 44,000 consists of teachers, principals, teacher aides, education support staff, clerical and administrative staff and other ancillary staff such as cleaners and grounds and maintenance staff.

6. The IEU and its Associated Bodies are party to numerous awards and certified agreements.  The awards and agreements applying to schools in Victoria, the ACT and the Northern Territory are federal awards.  Other federal awards to which the union is a party cover English and Business Colleges across most states and the ACT. 

7. The IEU is strongly committed to an orderly and fair approach to industrial regulation for all education workers.  The union is also open and responsive to a flexible system of industrial relations which recognises the particular history, ethos, organisational and professional practices of the various educational institutions in our sector.  This is evident in the substantial number of awards and certified agreements negotiated by the union under the present system of industrial relations.

8. The non government education sector is a significant and diverse one.  In the schools area alone there are approximately 2,500 non government schools, of which approximately 1701 are Catholic Schools, employing some 67,000 staff.  There are approximately 1350 system or individual employing authorities.   Non government schools are often affiliated with groups which have a particular educational, ethnic or religious philosophies.

9. There is enormous diversity in the size of schools and educational institutions.  There are approximately 700 primary schools with enrolments of between 100 and 300 students, 109 primary schools with enrolments of between 1 and 35 students and 5 primary schools with 800 to 1000 students.   A significant number of schools could be characterised as small workplaces.

10. Approximately one third of schools in the non government schools sector operate in the federal jurisdiction.  Colleges which provide English Language Intensive Courses for Overseas Students (ELICOS) are respondent to federal awards.  There are approximately 90 of such accredited institutions operating in the non government sector.  Of the vast number of child care institutions in which the IEU has coverage approximately 65 are respondent to a federal award.

Pattern Bargaining

11. It is the strong view of the union and its members that the nature of the sector has considerable implications for the management of industrial relations for non government education employees.  While flexibility of arrangements to take account of particular education, ethnic, religious and financial arrangements can be accommodated, it is in the public interest that there is a general consistency across the nation of wages and conditions for Australia’s teachers and education workers.

12. The Bill imposes a requirement for the Commission to terminate a bargaining period if a union has engaged in or is engaging in pattern bargaining.  Pattern bargaining is defined by the Bill as a campaign that seeks common outcomes in respect of wages and/or other employment entitlements extending beyond a single business and contrary to the objective of encouraging agreements at the workplace or enterprise level.  The purpose of this amendment is to ensure that protected action is limited to the pursuit of enterprise specific outcomes and not generally available as a means of seeking common outcomes across a number of employers or an industry.

13. The IEU understands that ‘pattern bargaining’ of itself is not prohibited in the Bill but notes that the Commission in required to terminate a bargaining period, on the application of a negotiating party, if an organisation of employees engages in pattern bargaining (as defined) and if certain other conditions are present.  

14. Employers in the non government education sector have historically engaged in ‘pattern bargaining’ with the union over wages and conditions and made multi employer agreements or agreed to mirror certified agreements. It is in the interests of equity and quality in education that common outcomes across schools and non government educational institutions are achieved. However, it is not fair that the union must rely on the compliance of the employer on this matter. In the context of  vigorous industrial campaigns, various employers in our industry have demonstrated to the union that they will use every means at their disposal to ‘defend’ their position and frustrate the union’s claim in an attempt to undermine the bargaining power of its members.  In 1997 when work bans were in place in Victorian Catholic Schools and members protested outside the Catholic Education Office in Melbourne for three weeks, Catholic School employers stopped pay roll deductions of union dues.  

15. It has been suggested that where unions and employers want to pattern bargain, this legislation will not prevent such a practice.  In the view of the union, all of the flexibility sought in this proposed legislation is weighted to advance the interests of employers with no safeguards provided for employees.  In the present system of industrial legislation no capacity exists for an independent umpire to determine a claim.  If an individual employer does not wish to make an agreement there is nowhere for the union to go.  

16. Claims pursued across an industry strengthen and support the capacity of the union to make agreements and achieve fair and equitable outcomes for all employees across a sector or convenient grouping and not just for those in industrially strong workplaces or where employers are more open to bargaining with the union.  There are some employers in the non government education industry who take advantage of the religious sensibilities of employees or who have threatened redundancies when claims are made to avoid making agreements.   These employers operate their ‘businesses’ in the same economic climate as other employers or are in receipt of the same level of government funding.  Currently, in the absence of any compulsory arbitration, the union pursues industry wide claims in an attempt to bring these employers along in the process of securing equitable outcomes in terms of wages and conditions across the industry or convenient groupings within it.  The proposed legislation only serves to enhance their capacity to abrogate their industrial responsibilities.                                 

17. The IEU generally engages in bargaining of the kind set out above.  A common claim for wages and various employment conditions would ordinarily be made across a number of employers.  In the federal jurisdiction examples include the 500 individual employers in Catholic Schools in Victoria, independent schools (non Catholic, non government schools) in the ACT, English College employers on a state by state basis.

18. Protected industrial action has been taken in support of these claims.

19. Common agreements have been reached in settlement of these claims and certified either as multi business agreements or as individual mirror agreements.

20. Key employers in the non government education industry have not called for reform in this area and have shown little interest to date in pursuing agreements with disparate outcomes.     

21. The Workplace Relations Act as it currently stands treats employers, employees and organisations seeking to reach multi-employer agreements less favourably than single businesses requiring, as it does, the legal fiction of initiating bargaining periods with every employer to enable protected action in support of an agreement. 

22. The proposed introduction of section 170LGA further ignores the reality of bargaining and industrial regulation in the non government sector and the reality of any group of employers and employees genuinely seeking to reach a multi-employer agreement.  It effectively provides for an additional review similar but less advantageous to that provided by section 170LC (4) prior to protected action being taken in support of claims related to a multi-business agreement.

18.
In particular the proposed subsection 170LGA(4) effectively gives employers, who would, but for the possibility of protected action in support of claims be openly committed to a multi-employer agreement, an opportunity to temporize as a means of securing an agreement on more favourable terms.

Pattern Bargaining in the Victorian Catholic Schools Sector

19.
There are 396 Catholic primary schools and 99 Catholic secondary schools in Victoria.  The number of employers is not significantly less than the number of schools.  While some secondary schools are operated by a particular religious order (eg the Sisters of Mercy operate 7 secondary schools and 2 special schools) more than 80% of employers are parish priests who act as employer in respect of a single parish primary school.  All significant pay, payroll, human resources and industrial relations matters in respect of these primary schools are coordinated centrally through the Victorian Catholic Schools Association (VCSA) and Catholic Education Offices (CEO's).

20.
All employers operate as a system under the auspices of the Catholic Education Commission of Victoria.  The Commission has the responsibility for the distribution of government funding to all systemically funded schools in the state of Victoria.  Under this arrangement schools operate in cooperation with each other and not in competition.

21.
The history of industrial regulation in this sector of the education industry is that a single award and/or certified agreement has regulated the terms and conditions of employment of employees in all Catholic schools except Xavier College.  The award is the Victorian Catholic Schools and Catholic Education Offices Award [1998] and the current agreement is the Victorian Catholic Schools and Catholic Education Offices Certified Agreement (1999 - 2000).

22.
Four separate successive agreements each replacing its predecessor have been reached since the making of the first federal award for Catholic schools in Victoria.  These agreements and their period of operation were and are as follows:

· The Victorian Catholic Schools and Catholic Education Offices Certified Agreement (1995) (C. 39716 of 1995)

12.10.95 - 1.6.96

· The Victorian Catholic Schools and Catholic Education Offices Certified Agreement (1996) (C. 34151 of 1996)

1.7.96 - 20.3.97

· The Victorian Catholic Schools and Catholic Education Offices Certified Agreement (1998) (C. 38662 of 1997)

12.12.97 - 24.1.99

· The Victorian Catholic Schools and Catholic Education Offices Certified Agreement (1999 - 2000) (C. 30611 of 1999)

25.1.99 - 29.1.2001

23.
These agreements have also covered employees in all Catholic Education Offices throughout Victoria.  In all, more than 15,000 employees' terms and conditions of employment are regulated by the current certified agreement.

24.
In negotiating these agreements, in all cases a single common claim has been made in respect of all schools.  In each round of bargaining each school and every employer has been represented by the VCSA.  Any and all attempts to bargain with individual employers have proven entirely unsuccessful.  In 1997, in response to a refusal on the part of employers collectively through the VCSA to reach an agreement acceptable to members, the IEU's Victorian Branch initiated a bargaining period with each employer and approached more than 100 employers seeking to reach agreement at the single enterprise level.  All employers approached refused to bargain at the single enterprise level.

25.
Notwithstanding this attempt, all parties to the current agreement including the IEU recognise the desirability of central regulation.  Section 170LC (4) of the Workplace Relations Act currently provides that the parties are required, in the process of making application for the certification of a multi-employer agreement, to satisfy a Full Bench of the Commission that certification is in the public interest.  The IEU and the VCSA on behalf of all respondent employers included the following statements in statutory declarations supporting the certification of the two most recent certified agreements:

"Maintaining the status quo in respect of industrial regulation is essential in ensuring that employees within Catholic education are able to maintain portability of conditions and entitlements and assists in encouraging mobility within Catholic education.  Similarly employers are assisted in recruitment and retention of employees."

Other ‘Pattern Bargaining’ in the Non Government Education Sector

26. Employers in the ELICOS industry are respondent to one of two federal awards.  It is a highly competitive area.  A common claim is served on employers, usually operating in the same state, and bargaining proceeds.  The employers are often represented at negotiations by the various employer organisations such as VECCI or the NSW Employers’ Federation.  In NSW approximately 30 colleges negotiate with the union under the auspices of a ‘federation’ of employers known as the Education Providers Industrial Association (EPIA).  Following the serving of an industry wide claim, an EPIA representative negotiates with the union and coordinates consultation with individual employers.  On reaching agreement individual mirror agreements are certified in the Commission.  Currently there are 30 federal certified agreements across the ELICOS industry in NSW providing the ‘EPIA agreement’ outcomes.  Only 3 colleges in NSW are party to agreements with different wages and conditions.    

27. In the ACT there are six ‘independent schools’ who are represented by the Association of Independent Schools.  The union makes a common claim on these schools for wages and conditions and ultimately reaches common outcomes certifying identical agreements.  Most recently these schools reached agreement with the LHMU over wages and conditions for grounds and maintenance staff and certified a multi business agreement.  

28. Also in the ACT are around 65 Long Day Care Centres that employ qualified teachers.  A new award has recently been covering this work.  It would be the intention of the union when seeking improvements in wages and conditions for teachers in these childcare centres to make a common claim on these employers and bargain on an industry wide basis  
29. There are few employers in the Northern Territory in the non government education sector.  There is one Catholic Employer operating 16 schools and 15 other independent schools.  The IEU makes a common claim on these schools and attempts to bargain across the industry.  The wages outcomes where agreements are made are common.  
‘Cooling Off’ Periods    

30. These provisions are a deliberate and barely disguised attempt to weaken the bargaining position of employees when engaged in lawful industrial action in support of their claims.  Similar provisions in the 1999 Bill have already been rejected.  Provisions already exist for the Commission to suspend or terminate a bargaining period if they believe that a party is not genuinely trying to reach agreement with the other parties.  

s127 Interim Orders to Restrain Industrial Action

31. The proposal to require the Commission to issue interim orders to restrain industrial action if a s127 application cannot be finalised in 48 hours is another attempt to weaken and undermine both the bargaining power of employees and the authority and discretion of the Commission which currently exist under the Act.  Great potential exists for exploitation of this provision.  Again, similar provisions were rejected in respect of the 1999 Bill and the Democrat Senators’ Report stated that s127 does not need to be changed.

Conclusion

32. It is the view of the IEU that the provisions of the Workplace Relations Amendments Bill 2000 are an attempt to re introduce several of the provisions of the failed ‘More Jobs, Better Pay’ Bill and that the intention of these provisions is to restrict the ability of unions to bargain collectively and take protected industrial action in support of their claims.  Provisions in the Bill are balanced in favour of employers and will frustrate the orderly conduct of industrial relations in the non government education sector.

33. The IEU urges the Committee to recommend to the Senate that the Bill be rejected in its entirety.
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