RCSA

SUBMISSION

ON THE

WORKPLACE RELATIONS AMENDMENT (TRANSMISSION OF BUSINESS) 

BILL 2001

Recruitment & Consulting Services Association

Level 2, 259 - 263 Collins Street, Melbourne Victoria 3000

Telephone (03) 9663 0555 Facsimile (03) 9663 5099  Email:  jmills@rcsa.com.au

Executive Summary 

The RCSA welcomes the Senate Committee’s decision to review the Workplace Relations Amendment (Transmission of Business) Bill 2001. 
The issues associated with transmission of business are important for all employers and employees, and are of particular importance to the Recruitment and Consulting Services Association (RCSA) and its membership.  

It is the intention of this Discussion Paper to:

· Clarify the RCSA’s position on transmission of business;

· Comment on the Workplace Relations Amendment (Transmission of Business) Bill 2001; and

· provide an industry position on the proposed amendments.

Recent decisions of the Federal Court that appear to have interpreted the transmission provisions more broadly than their original legislative intention have resulted in some degree of uncertainty for employers and employees over the current application of these provisions particularly when outsourcing occurs and when utilising the services of RCSA members.

The Bill gives industry greater certainty in relation to an organisation’s responsibilities to its employees.  By allowing an organisation the opportunity to apply to the AIRC to seek an order that a client’s enterprise bargaining agreement does not apply, the Bill gives members of the RCSA more opportunity to provide terms and conditions to their employees relevant to the particular role they are undertaking.

Allowing business certainty prior to the employment of employees is extremely important, and is strongly supported by the RCSA.  Additionally, allowing only those parties who have a direct interest to be involved in any application is of paramount importance.  

This is consistent with the objective of the Workplace Relations Act 1996 ensuring that the responsibility for determining matters affecting the employment relationship rests with the employer and employees. 

The RCSA welcomes the Federal Government’s initiative to release the Workplace Relations Amendment (Transmission of Business) Bill 2001. The Association hopes that the debate generated by the Bill will provide the necessary momentum for both sides of Parliament to pass legislation that will clarify the issues associated with transmission of business and outsourcing.

Introduction

On 26 September 2000, the Minister for the Department of Employment, Workplace Relations & Small Business, Peter Reith released, for public comment, a Ministerial Discussion Paper, Transmission of Business and Workplace Relations Issues
Submissions made in response to the Ministerial Discussion Paper emphasised the difficulties that may potentially arise where an employer becomes bound by multiple certified agreements as a result of transmission of business. 

On 5 April 2001 the Senate referred the Workplace Relations Amendment (Transmission of Business) Bill 2001 to the Senate Employment, Workplace Relations, Small Business & Education Legislation Committee for its consideration.

A large section of the RCSA’s membership engages labour, from numerous occupational groups, and contracts these employees out to companies (their clients) for various lengths of time. As such, the RSCA has for many months been lobbying all sides of government for legislative change that will provide certainty to all parties involved in outsourcing and the provision of supplementary labour.

The RCSA welcomes the federal parliament’s decision to review the legislation associated with Transmission of Business.

Aims

It is the intention of this Discussion Paper to:

· Clarify the RCSA’s position on transmission of business ;

· Comment on the Workplace Relations Amendment (Transmission of Business) Bill 2001; and

· provide an industry position on the proposed amendments

.

Overview

The RCSA

The RCSA is the peak body of the employment services industry.  The RCSA represents over 1000 employment services businesses and over 1500 individual members.  RCSA members represent some 85% of the estimated revenues from the employment services industry in Australia and New Zealand.  
The RCSA membership consists of an expansive and diverse range of organizations and individual members.  The RCSA represents the spectrum of employment services providers from small owner operated businesses to listed and non-listed Australian companies through to large multinational corporations with billions of dollars in global revenues.   

RCSA members represent providers of personnel recruitment, search and selection, and job placement on a permanent, temporary and contract employment basis.   Membership also comprises providers of white collar and blue collar workers,  and technical and professional staff (such as medical, engineering, accounting, legal and information technology workers).  Membership also includes providers who only provide recruitment and selection services through to multi-disciple providers who supply any combination of services in this industry.

The RCSA is a not-for-profit Association that is managed by Board of Directors who are elected by the various State Divisions.   The RCSA is responsible for providing a 

coordinated response to issues which impact on the employment services industry and to provide a national voice for its significant and diverse membership.

The RCSA provides a variety of services to its membership that includes but is not limited to:

a.
Providing forums for members to influence industry policy;

b.
Raising industry standards through the monitoring of ethical practice;

c.
Developing and co-ordinating networking and professional development opportunities; and

d.
Providing advice to members on business issues including workplace relations.

As the peak body for the employment services industry, the RCSA lobbies Government at all levels to ensure that the interests of its membership are effectively represented and considered by policy makers.

The Employment Services Industry

The Australian Bureau of Statistics (ABS) recently published a report on the Employment Services Industry in Australia [Employment Services, Australia, 1998-99, (Cat No 8558.0)].  The ABS identifies two industries that make up the employment services industry being the contract staff services industry and the employment placement services industry (including Job Network providers).   

The following information is a summary of ABS findings.

Size and Scope of the Industry

There  were 2,093 businesses in the employment services industries in 1998-99. Of these 1,357 were mainly involved in the contract staff services industry with the remaining 736 mainly involved in the employment placement services industry (including Job Network providers). These businesses made 2,736,333 job placements during 1998-99, of which 2,302,454 were on-hired temporary placements and 433,879 were permanent placements. 

Sources of income


In total, the employment services industries generated $7,818 million in income during 1998–99. The main components of this income were income derived from employers ($6,832 million) and income derived from job network contracts ($636 million).


Employers requiring on-hired staff services generated the greatest proportion of the total industry income ($5,784m), with a further $636m coming from Job Network contracts and $548m from other permanent placement and personnel recruitment services.


Expenditure


Total expenses for the two industries during 1998–99 were $7,404 million. Labour costs were the highest single expense ($5,758 million) representing 78% of total expenses. 


Employment

At the end of June 1999, there were 28,912 persons working directly for businesses in the employment services industries (i.e. carrying out work functions for the employment services businesses). Half (50%) of these persons worked as employment consultants. A further 278,937 persons, at the end of June 1999, were employed by businesses in the employment services industries and on-hired to other businesses.   Females dominated the direct employment, accounting for 62% of the people directly employed.

Profitability


In 1998–99, the operating profit before tax for the employment services industries was $426 million, which represented an operating profit margin of 5.6%. The operating profit margins of the two industries varied markedly, reflecting the different nature of their operations. In the employment placement industry the operating profit margin was 19.7%, while for the contract staff services industry, which is mainly on-hiring of staff, the operating profit margin was 3.7%.                                   

TABLE - SUMMARY OF ABS FINDINGS
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Employment placement services industry
Contract staff 
services industry
Total
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Businesses at end June 
no.
736
1,357
2,093







Locations at end June





Capital city
No.
1,358
2,570
3,928

Other 
no.
688
909
1,597

Total 
no.
2,046
3,479
5,525







Employment at end June





Persons working directly for employment services businesses





Employment consultants 
No.
7,019
7,419
14,439

Other 
no.
4,316
10,157
14,473

Total 
no.
11,336
17,576
28,912

Persons on-hired to other businesses 
no.
2,866
276,071
278,937

Total 
no.
14,202
293647
307,849







Income





Income from employers 
$m
277.0
6,555.1
6,832.1

Income received from Job Network 
$m
584.2
52.0
636.2

Other government funding 
$m
78.5
86.2
164.7

Other income 
$m
62.4
122.1
184.5

Total 
$m
1,002.0
6,815.6
7,817.7







Expenses





Labour costs 
$m
438.0
5,319.7
5,757.7

Other expenses 
$m
384.5
1,261.7
1,646.1

Total 
$m
822.5
6,581.7
7,404.1







Operating profit/surplus before tax 
$m
179.6
246.5
426.1

Operating profit margin 
%
19.7
3.7
5.6

[image: image3]

The Contract Staffing Sector

The ABS defines Contract Staff Services to include businesses “mainly engaged in supplying their own employees to other businesses on a fee or contract basis.  Assignments are mainly short term and performed under the supervision of staff of the client”.  However,  the definition excludes businesses “ mainly engaged in providing the workforce on a long term basis (including supervisory staff)”.

In broad terms, contract staffing as defined by the ABS is a significant contributor to the overall revenue of the employment services industry making up approximately 74 percent of total revenue (ABS,2000).  ABS figures state that contact staffing industry employed 293 000 people in 1998-99 and is therefore a significant employer in Australia.

For the purposes of this submission, the RCSA will use an extended definition of contract staffing industry to include businesses that are mainly engaged in supplying their own employees to other businesses on a fee or contract basis.  This definition includes businesses mainly engaged in providing the workforce on a long-term basis (including supervisory staff).

Whilst some RCSA members provide “traditional” outsourcing services (for example, entering into an arrangement with a client to perform all work previously performed by the Client’s employees or performing a function previously regarded as “non-core” by a client), the majority of the RCSA’s membership provide labour hire arrangements where the Client enters into an arrangement for the RCSA member to provide supplementary or top up labour to cover absenteeism, seasonal production needs or project work.

Trends in the Sector

The use of contract staffing has grown enormously in recent times.  In a five year period between 1990 and 1995, the percentage of workplaces using contract staffing increased by 50 % representing and increase from 14 % for all workplaces in 1990 to 21 % of all workplaces in 1995.  (Moorehead et al 1997).  

The reasons for the change in the composition of the Australian workforce are complex.  None the less,  it is possible to say that these changes are associated with the drive towards labour flexibility that has characterised the strategic decision making about employment and industrial relations since the mid 1980’s. (ACIRRT, 1999; Shaw, 1998)   

Traditional demands for contract staffing services fall into a number of broad categories:

· Flexible labour force assistance during periods of high business demand;

· Absenteeism of traditional employees due to illness, vacation or other reasons;

· Fill in while a traditional employee is part of the recruitment process;

· Special projects with limited time scales;

· Seasonal or cyclical production needs; and

· Employment risk management.

Contract staffing growth is currently being driven by widespread changes in workforce structuring which is evidenced by downsizing, outsourcing of business unit services, cyclical surges in production demand and fluctuations in economic cycles brought on by national and international business cycles. 
Conditions of Employment

Contract staffing employers are hired on either a permanent (weekly hire) or casual basis.

When a contract staff employee is hired,  the terms and conditions of employment are established either by an industrial instrument,  like an award,  or through an individual contract of employment.   An enterprise agreement may also cover employees if the contract staffing business is party to one.

Many client companies may wish to have the RCSA member engage contract staff employees under the site or enterprise agreements.   However,  as a contract staff employee is legally employed by the contract staffing business,  the award that governs the agency will set the terms and conditions of employment.   Where the terms and conditions of employment provided by the site or enterprise agreement are above those provided by the award,  the  terms and conditions can be offered on an  over-award basis.   

Some agreements (particularly in the building and construction industry) have provisions that state that supplementary labour will receive site agreement terms and conditions.   Generally these arrangements provide greater benefits than the applicable award.

Until the recent decisions of the Federal Court regarding transmission of business where the Court has taken a broad approach when applying the current transmission of business provisions,  the conditions of employment for contract staffing have been generally determined as mentioned in the previous paragraphs.

However, the recent decisions regarding transmission, whilst subject to appeal, bring into question the current practices in the contract staffing industry for the determination of wages and conditions.  As such, there is widespread uncertainty regarding the appropriateness of existing terms and conditions of employment for contract staffing employees.

Membership Views on 
Transmission of Business 
To ensure that the RCSA provides Government with a position that is reflective of the membership’s views, the RCSA surveyed its members to seek their views on a number of issues associated with transmission of business.  The survey focused on acceptable outcomes of legislative reform not the process or amendments necessary to establish the desired reform.  However, the RCSA position on the amendments necessary to achieve its members desired outcomes will be discussed later in this Submission.

Questionnaire Methodology
A questionnaire was sent to all RCSA members with an explanatory covering letter.  The survey requested members to state their agreement or otherwise on a series of statements and required members to register their views on an incremental five point scale from strongly agree through to strongly disagree.  Point three on the scale was where the respondent had not position or was unsure on their position on the statement.   The statements requiring a response are as follows:

· The current laws regarding transmission of business are a source of uncertainty for my business

· My business is adversely affected by the uncertainty arising from the current transmission of business laws

· The current laws regarding transmission of business need to be changed to remove any uncertainties that exist

· Transmission of business should only occur when a business is sold in its entirety to another business

· Client’s awards and agreements should not apply (transmit) in any circumstances to a company supplying outsourcing services including labour hire.

· Client’s awards and agreements should not apply (transmit) to a company supplying outsourcing services if the outsourcing company (including labour hire) is bound by Federal or State awards or enterprise agreements

· I would support any change in legislation that clarifies transmission of Business and outsourcing

· I would support a change in legislation that removes or limits transmission of business during outsourcing.

Results

The results of the survey are discussed as follows:

The Degree of Uncertainty and its Effects

Seventy (70) percent of respondents stated that the current transmission of business laws were a source of uncertainty for their businesses.  Further forty-six (46) percent of respondents felt that this uncertainty was adversely affecting their business with a further twenty-five (25) percent unsure of their position.

When should Transmission Occur

RCSA members where asked to respond to a number of statements to gauge their views on when transmission should occur.   The majority of respondents (fifty-three percent) accepted the existing legislative position that transmission should occur when a business is sold in its entirety to another business.

Sixty-six (66) percent of respondents did not agree that client’s awards and agreements should apply (transmit) in any circumstances to a company supplying outsourcing services including contract staffing.

However, sixty-six (66) percent of respondents stated that clients award and agreements should not transmit to a company supplying outsourcing services if the outsourcing company(including contact staffing) is bound by Federal or State awards or enterprise agreements.  The results suggest that it would be more acceptable to RCSA members if transmission only occurred where the transmittor was not respondent to an existing award or agreement.

The Need for and Scope of Legislative Change

Eighty (80) percent of respondents believe that current laws regarding transmission of business need to be changed to remove any uncertainties that exist.  Further, the results indicate that seventy-eight (78) percent of respondents would support any change in legislation that clarifies transmission of business during outsourcing.   Fifty-seven (57) percent of respondents stated that they would support a change in legislation that removes or limits transmission of business during outsourcing.   This is consistent with the results obtained in the type of legislative change where a majority of respondents support a legislative position which is less “broad” that that being adopted by the Federal Court.

Comment on The Bill

The RCSA supports the Bill as it will allow RCSA members greater certainty in their dealings with clients and potential clients.  Allowing organisations to apply to the AIRC for an order declaring their client’s enterprise bargaining agreements not to apply to their organisations will allow our members to tailor terms and conditions for their employees specific to the enterprise they are entering.  This is extremely practical, and brings into line the current position within the Act in relation to application to the AIRC for awards.

In our view, the parties to the relationship are the most important parties (rather than unsolicited representatives), and we support in total the ability for those parties to be able to make submissions in relation to the application.

We also support the ability of parties to seek an application when contemplating a transmission of business.  As stated in the Minister’s second reading speech, this will give employers a greater amount of certainty in relation to anticipated costs and benefits for employees prior to employment.  

We believe this amendment to the Act provides the greatest amount of security to employees.  The onus is on the employer to make application to the AIRC, and failing that, the employees arguably become entitled to the enterprise bargaining agreement (assuming it applies and there is “identification and characterisation” between the new and old employer
).  By affording an employer the ability to make an application as is currently provided for in relation to an award of the Commission, the Bill gives equal weighting to awards when compared with enterprise bargaining agreements.

The RCSA supports the Bill and encourages members of Parliament to support it.

RCSA RECOMMENDATIONS

To address the uncertainty for employers and employees over the current application of the transmission of business provisions contained in the WR Act ,  the RCSA recommends that:

· The Workplace Relations Amendment (Transmission of Business) Bill 2001 be supported and enacted as an Act of Parliament.  

· A further review of the impact of the legislation be performed by the Department of Employment, Workplace Relations and Small Business twelve months after the Act comes into force.
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