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Mr John Carter

Secretary

Employment, Workplace Relations, Small Business

and Education Committee
The Senate
Parliament House
Canberra ACT 2600

Dear Mr Carter,

Workplace Relations Amendment (Transmission of Business) Bill 2001


I refer to your discussion yesterday with Ms Tracey of the CPSU granting the CPSU an extension until 3.00pm today for filing a submission with respect to the above Bill.

I now enclose that submission. I also advise that the CPSU would like to be heard on the matter.

I thank you for agreeing to the extension, and apologise for any inconvenience.

Yours sincerely,

Wendy Caird

National Secretary

10 May 2001
Workplace Relations Amendment (Transmission of Business) Bill 2001


CPSU submission to Senate Committee: 

Employment Workplace Relations Small Business and Education

“The proposed amendments do little to address critically the issues involved in transmission of business, and are little more than a knee jerk reaction. They do a disservice to all sides of the debate, but particularly to employees. They are neither fair or balanced, and will do little to resolve the current litigious environment” (para 14).

Introduction

1. Transmission of business provisions are an important part of an industrial relations system based on a systematic establishment of settled and agreed employment conditions, and a concomitant adherence to those conditions. Change to some parts, without proper consideration of the whole (including related legislation), will seriously undermine the security and credibility of the existing system, ultimately to the disadvantage of employees. 

2. CPSU, the Community and Public Sector Union is the principal union representing employees in the State and Public Sector and communications industries. Arguably our members have been affected more than any other group of employees by the transmission of a business or part of a business, given the prevalence of privatisation, corporatisation, outsourcing and machinery of government changes in our sector.  

3.
This submission does not seek to debate the merits of those changes, although in many instances the merits have been debatable.  Rather we seek to point out the purpose for inserting these transmissions provisions in the Workplace Relations Act 1996 (“the Act”) and the effect of the proposed amendments in the context of the broader issue of transmission of business. We also attach to this submission a discussion paper prepared by the CPSU in December 2000 as a response to Minister’s September 2000 discussion paper on transmission of business. The paper details the history of these provisions and examines their judicial consideration, and is relevant not only to this particular Bill but a broader consideration. We make ourselves available to discuss these submissions at the committee’s convenience. 

The purpose of the provisions

4.
The transmission of business provisions are part of the apparatus of the Act designed to prevent parties from avoiding their award and agreement obligations by altering their business arrangements. Awards [s.149(1)(d)], certified agreements [s.170MB] and Australian Workplace Agreements (“AWAs”) [s.170VS] are all subject to transmission of business provisions.  

5.
The rationale is best expressed in the judgement of the High Court in one of the earliest cases on transmission (George Hudson Ltd v ATWU (1923) 32 CLR 413)

"Men are not so likely to submit to peaceful methods of settling their disputes, by agreement (conciliation) or award (arbitration) if they feel that those with whom they dispute can evade the obligations imposed by transferring their business to their sons, or by assigning it to a company having a new name and the same shareholders." (at 452) 
6.
Despite some suggestions that this is a quaint and antiquated concept, we submit that it is just as applicable today as it was when the High Court considered this case. Indeed, Parliament also clearly thought it applicable in extending the concept of transmission to certified agreements when they were introduced as a method of regulating employment terms and conditions (1988) and similarly to AWAs (1996).

7.
The transmission of business provisions work hand in hand with the provisions at ss.298K and 298L of the Act which prohibit altering an employees position to their detriment because they are entitled to the provisions of an award or agreement.  The Dandenong City Council case (2001 FCA 349) is a recent example of these provisions at work.

The effect of the proposed amendments 

8.
The amendments proposed to s.170MB would result in the transmission of certified agreements being “subject to an order” of the Australian Industrial Relations Commission (“the Commission”). Transmission would not be dependent on such an order, rather, the binding nature of transmitted certified agreements could be removed by an order of the Commission. 

9.
This is the case at present with awards, but not with certified agreements or AWAs. The proposed amendments would mean certified agreements would be treated in the same way as awards, but not AWAs.

10.
The CPSU makes the following brief comments on the amendments and their effect:

· The amendments represent a partial reversal of the direction of current government industrial relations policy, which has been to leave anything over the safety net in the hands of employers and employees (and their unions), rather than involve third parties;

· The Commission is not restrained from making an order in circumstances where no other award or agreement exists;

· The amendments provide no assistance to the Commission in determining the relevant circumstances or grounds for making or refusing an order;

· There is no requirement that an order to set aside be subject to a no disadvantage test;

· AWAs are not affected in any way, and yet much of the reasoning for making certified agreements subject to awards applies equally to AWAs;

· The amendments subvert the original intention of dissuading avoidance of settled and agreed industrial conditions; and

· Only employers are allowed to make applications (employees and/or their unions are not).

Transmission of business generally

11.
As the attached paper shows, transmission of business has over the last 5 years been the subject of lengthy litigation in several areas. Despite the simplicity of the rationale cited above, the litigation clearly shows the issues are complex.

12.
This is unfortunate and the current legal situation is one which is still clearly not settled, and which is, it is submitted, unsatisfactory to all parties.

13.
The CPSU would support a proper examination of all aspects of transmission of business, with the aim of ensuring a fair and effective balance between the protection of workers employment conditions, and the rights of employers to make economic decisions about the conduct of their business. 

14.
Unfortunately, the proposed amendments do little to address critically the issues involved in transmission of business, and are little more than a knee jerk reaction. They do a disservice to all sides of the debate, but particularly to employees. They are neither fair or balanced, and will do little to resolve the current litigious environment.  

15.
At their worst, they are ideologically aimed at further undermining collective outcomes, and entrenching and promoting individual outcomes through AWAs. At best, they are an ill considered and piecemeal response to an issue worthy of a far more considered outcome.

10 May 2001

TRANSMISSION OF BUSINESS IN AUSTRALIAN FEDERAL INDUSTRIAL LAW

1. In September this year the Federal Minister for Workplace Relations circulated a discussion paper calling for reform to the “transmission of business” provisions of the Federal Workplace Relations Act 1996. 
  Although of long standing, these provisions had attracted surprisingly little judicial or academic consideration.  That has changed in the last two years with a series of cases in the Federal and now High Court,
 and considerable media and legal debate focussing attention on the implications of the recent decisions for business.

2. The Minister’s discussion paper canvasses a range of options which it claims, are aimed at removing uncertainty since uncertainty, it claims “has the potential to disrupt the working relationships between employers and employees, and among employees themselves.” 
  The paper argues that the Federal Court’s approach to transmission of business “is clearly inconsistent with the Coalition Government’s policy that working arrangements are, as far as possible, to be determined at the workplace or enterprise level.”
  The paper proposes a number of alternative legislative amendments, the effect of which would be to remove the current protection of entitlements in the case of many situations which currently fall within the reach of the transmission provisions.

3. The “transmission of business provisions” as they have come to be known, are now in Workplace Relations Act 1996
.  Section 149(1)(d) provides:

149 - Persons bound by awards
(1) Subject to any order of the Commission, an award determining an industrial dispute is binding on:
…
(d)  any successor, assignee or transmittee (whether immediate or 
not) to or of the business or part of the business of an employer who was a party to the industrial dispute, including a corporation that has acquired or taken over the business or part of the business of the employer;
4. The provision for transmission of certified agreements is at 170MB :
170MB Successor employers bound
(1) If:
(a)  an employer is bound by a certified agreement; and
(b)  at a later time:
(i)    if the application for certification of the agreement stated that it was made under Division 2--a new employer that is a constitutional corporation or the Commonwealth; or
(ii)   if the application stated that it was made under Division 3--a 
new employer;
becomes the successor, transmittee or assignee (whether immediate or not) of the whole or a part of the business concerned, then, from the later time:
(c)  the new employer is bound by the certified agreement, to the extent that it relates to the whole or the part of the business; and
(d)  the previous employer ceases to be bound by the certified agreement, to the extent that it relates to the whole or the part of the business; and
(e)  a reference in this Part to the employer includes a reference to the new employer, and ceases to refer to the previous employer, to the extent that the context relates to the whole or the part of the business.

5. The legal and political discussion following the recent decisions has focussed on the true meaning or legislative intent of the word “business”.  This misses the essential problem that the provisions were initially designed to remedy – namely, to prevent and discourage the avoidance of obligations settled by an award or agreement.  The history of the statutory provisions and the early cases clearly illustrate this point.  

6. This paper argues that the provisions within the Workplace Relations Act 1996 are central to the schema of enforcement and anti-avoidance.  While there has undoubtedly been a shift away from arbitration and award making to regulation by certified agreements
, there is still important work for these provisions to perform.  There is certainly no case for piecemeal reform of provisions which are central to the whole process of arriving at and maintaining the efficacy of legal employment instruments.

Background : Regulation of the Employment Relationship in Australian Law

7. Employment regulation in Australia occurs through a matrix of overlapping state and federal statutes together with the body of common law and statute, received and developed in Australia.
  In addition to a Federal industrial jurisdiction each of the States, with the exception of Victoria,
 has its own industrial laws which operate to the extent that they are not inconsistent with the Federal laws and instruments made thereunder.

8. Prior to 1890, the employment in the Australian Colonies was largely regulated by common law and received statutes.
  The bitter industrial disputes of the latter part of the 1800s and industrial reforms introduced in Britain, provided an impetus for a more interventionist model of industrial relations in Australia.

9. Social dislocation arising out of a decade of industrial disputes, the political organisation of Labour in an alliance with more liberal political leaders of the time forced the “labour question” onto the agenda of the Constitutional Conventions.  Ultimately, although not without controversy, a specific head of power was included the Australian Constitution at s51xxxv
 which states that:


The Parliament shall, subject to this Constitution, have power to make laws …..with respect to

….

Conciliation and arbitration for the prevention and settlement of industrial disputes extending beyond the limits of any one State:


The fact that the power was limited to interstate industrial disputes in s51 xxxv is indicative of the controversy surrounding the matter.

10. Until the mid-1990s statutes made under this power have not provided for the direct regulation of employment, but rather, for laws establishing tribunals to perform the functions by preventing and settling industrial disputes.
 

11. Relevantly, these laws also give formal recognition to organisations of employees (i.e. unions) and employers (employer associations), and provided for their incorporation under the statute.
  This has meant that unions, as distinct from their members have been able to be “party principle” to instruments made by the Australian Industrial Relations Commission (“AIRC”).

12. The founding of the constitutional head of power on the existence of an interstate industrial dispute has necessarily lead to the development of a specific jurisprudence of industrial disputes.
  Once a dispute is found to exist the AIRC’s jurisdiction is attracted and it can exercise its powers.
  There are limitations on the disputes that the AIRC may deal with.  Namely they must be:


(i) industrial in character, and;’

(ii) between employers and employees, and;

(iii) interstate disputes. 

13. The AIRC powers include the power to make a binding award and to mandate the settlement of a dispute.

14. Because the power to make the award is based on the industrial dispute, a person cannot be a party to the award without being party to the dispute.  The effect of the award was thereby limited to the respondents.

The Early Battle to Resist Regulation (1914 – 1924)

15. The limitation of the AIRC’s powers to matters concerning (interstate) industrial disputes has been exploited by some employers as a means of avoiding award regulation.  Prior to the inclusion in the Conciliation and Arbitration Act 1904 (“C&A Act”) of the transmission provisions, an employer could avoid their obligations by a mere transfer, alteration or change in the identity of the employer that was named as the respondent/party to an award thus avoiding its terms and conditions. Once the High Court in Whybrow’s Case,
 held that a Federal award could not be made to operate by “common rule”, but only in settlement of an industrial dispute, this avenue of avoidance was sanctioned.

16. Parliament responded to the decision of the High Court in Whybrow’s Case, with legislative amendments to the C&A Act which were introduced in 1914.  These were the first transmission provisions which provided that an award was binding on :

any successor, or assignee or transmittee of the business of a party bound by the award, including any corporation which had acquired or taken over the business of such a party.

17. The 1914 amendment, however, did not entirely remove this avenue of avoidance.  Instead of waiting until an award was made to transfer, alter or change the corporate identity, the employer could merely change the identity of the business before the matter got to court or during the process of litigation.  By using this tactic, the employer knew that by the time an award was made, the business whose name was listed as a respondent, was no longer “in existence”.  This situation came before the High Court in the 1920 case of Proprietors of the Daily News Ltd v Australian Journalist Association.
  In this case the High Court held that the appellant was not bound by the award, as s29(ba) did not apply to a transmission that occurred between dispute finding and award making.

18. To remedy this problem Parliament amended the section in 1921 to provide that an employer only had to be party to a dispute to be bound by the eventual award made.  Section 29 was amended to state that:

s29 The award of the Court shall be binding on :
…
(ba) in the case of employers any successor, or any assignee or transmittee of  the business of a party to the dispute or of a party bound by the award, including any corporation which has acquired or taken over the business of such a party.

19. In 1923 the High Court heard a challenge to the Constitutional validity of these provisions in George Hudson Ltd v Australian Timber Workers Union.
  George Hudson and Sons Ltd had made a registered consent agreement with the Australian Timber Workers Union but, in an attempt to avoid the terms of the agreement, established a new business called George Hudson Ltd which performed all the same work as George Hudson and Sons Ltd.  George Hudson Ltd, however, refused to apply the terms of the registered agreement. The Supreme Court of NSW imposed a penalty upon George Hudson for breach of the agreement.  On appeal to the High Court George Hudson argued that the “transmission provisions” were constitutionally invalid.  The High Court decided against George Hudson, citing the purpose of the statute:

"Men are not so likely to submit to peaceful methods of settling their disputes, by agreement (conciliation) or award (arbitration) if they feel that those with whom they dispute can evade the obligations imposed by transferring their business to their sons, or by assigning it to a company having a new name and the same shareholders."
 

20. Justice Isaacs, emphasised that the transmission provisions prevented a gross injustice to employees, “who had been led to make an agreement on the assumption that it was as stable as a compulsive award…”, but also to ensure that “a successor to a business could not become so without knowing the statutory obligations of his predecessor to his employees.”

21. The Court determined that the provision was at least incidental to the constitutional head of power as it was an essential part of maintaining the settlement of an industrial dispute.  This point is overlooked in the Ministers discussion paper and the proposals for reform. So to is the point made in the Judgement of Justice Isaccs, that the provision actually enhance certainty by allowing successor employers know the obligations owed to their employees. 

Judicial Consideration of the Provisions: 1923 - 1990

22. After the George Hudson and Daily News cases, the High Court considered the transmission provisions in two further cases in 1923 and 1924.  Neither of these matters helped to clarify the law on the matter.  In the first of these, Shaw v United Felt Hatters Pty Ltd,
 the Court focussed on the continuity of location as the test to be applied.
  The High Court decided against Shaw, basing its judgement on the fact that:

“unless there is evidence establishing that the business upon which the appellant is employed is the old Denton business, it must be assumed that the place is the criterion of the business; and, as he is not working at the Denton Mills but is working at 
the Fairfield Mills, he must be paid at the Fairfield rate.”

23. Higgins J limited the general application of continuity of location as the test for a transmission of business by adding:

“I only say that this is the prima facie test, and I wish to guard myself against deciding that the Denton business could not, under certain circumstances, be proved to have been transferred bodily, without qualification or exception, to Fairfield.”

24. The prima facie test of looking at the “continuity of location” does not appear to have been taken up in latter decisions.  This may be a result of the fact that Higgins J himself placed limitations on the test.  It may also be because the current wording of ss.149(d) and 170MD of the Workplace Relations Act 1996 are materially different from the wording of s29(ba) of the then C&A Act 1904 under consideration in United Fur Hatters.  The C&A Act 1904 also did not provide for the transmission of “part of a business” as the current Act does.
  It is likely that the appellant would have succeeded under the statute in its current form.
25. In the 1924 case of Hillman v. The Commonwealth
 a metal worker employed at the Commonwealth’s Cockatoo Island Dockyard in Sydney, sought a declaration that members of his union, the Amalgamated Engineers Union, be paid overtime for all work performed in excess of 44 hours a week from 11 November 1922.  The overtime payment was a provision in the award which the appellant said was binding on the Commonwealth.  The problem for Mr Hilman was that the award purported to bind the Naval Board, the Minister for the Navy, and the Minister for Defence but it did not list any other department of the Commonwealth or any other Minister as a respondent.

26. The reasoning of Starke J, which was adopted by the Knox CJ and Duffy, and Issacs JJ, was as follows:

But the award does not purport to, and does not in point of law, bind the King or the Commonwealth generally: it only binds them so far as an activity covered by the award is administered or controlled by the named executive body or officers – the Naval Board, the Minister for Navy or the Minister for Defence (at 264). 

The party to the dispute who is bound by the award is and has always been the King or the Commonwealth, in respect of the activities carried on by him or it under the administration and control of the Naval Board, the Minister for Navy, or the Minister for Defence.  Consequently sec. 29 of the Arbitration Act does not, in my judgement aid the plaintiff in this action.” (at p.266)
27. The question of the application of transmission provisions to the activities of government was not addressed by a superior court until the 1990 High Court decision in Re Australian Industrial Relations Commission; Ex parte Australian Transport Officers Federation (1990) (“ATOF”).
  Between 1924 – 1990 this decision was widely accepted as authority for the proposition that the transmission provision did not apply to government employment.

28. In 1953, Justice Dunphy of the Court of Conciliation and Arbitration (as it then was) in the case of Re Theatre Managers Award 
 considered the meaning that should be given to the words “successor”, "assignee" and "transmittee."  His honour found that the context of the provisions required that they be given a broad meaning:

The terms 'assignee' and 'transmittee' as used in paragraph (d) of section 50 do not appear to have restricted meanings, 
otherwise the phrase 'including any corporation which has acquired or taken over the business of such a party' at the end of the paragraph would hardly seem necessary.  I would have imagined that an assignment, in the strict sense, would have applied without express mention, to a business taken over or acquired by a corporation.  In the sense that the word 'transmission' is most commonly understood at law it secures the registration on a title of the name of an executor or administrator by virtue of his office and such a strict interpretation seems out of place in the paragraph." 

29. This broader application of the provisions is more in keeping with the intention of the legislators.  Although only a decision of a single judge of a court which was subsequently disbanded, this approach is consistent with the reasoning of in the recent decisions.

The ATOF Case and the beginning of the “substantial identity test”

30. In 1990 the Australian Transport Officers Federation took an appeal to the High Court in a matter that centred on the construction of the eligibility rules of the union.
   It is relevant to the law on transmission because the relevant provision in the Federation’s eligibility rule was similar to the transmission provisions of the Industrial Relations Act 1988 and its successors.
31. The Court rejected the NSW Government’s argument, which was based on the reasoning of Hilman’s Case, that a transmission of business clause could not apply to government activities as they were not a business in the commercial sense.  The High Court preferred the reasoning of the earlier decision in Cohen’s Case,
 that the word business took its meaning from its context, and its context was the transfer of businesses / activities of statutory authorities.  In reaching its conclusion the courtheld that:

the inquiry should be directed to ascertaining whether the 
business or activities formerly carried on by the C.M.T. are still carried on by the R.T.A., notwithstanding that the R.T.A. also carries on one or more other substantial activities.

32. The “substantial identity of activities” test adverted to by the Court in this passage became the key test applied in the Federal Court cases that followed in the latter part of the 1990s.

33. The most remarkable thing about these cases is not so much the body of law that they developed, because by the end of the 1990’s both employers and unions agreed that the law was relatively unsettled.  The most remarkable thing was the lack of litigation that occurred around this period of time.  This was not because the situations giving rise to the most recent cases in the late 1990’s were not equally prevalent throughout the period. Nor was there less transmission, assignment, succession of businesses or parts of businesses in the unionised areas of the economy than before.  

A Change in the Industrial and Legal Framework: 1993 - 2000

34. In the early 1990s a number of factors combined to change the political economy of Australian industrial relations.  Prior this time a system of industry based awards had evolved along relatively stable and logical lines.
  However, during the period between 1993 – 2000 a number of changes took place which can be summarised as follows:

(i)
the Keating Labor Government, and then the Howard Coalition Government, initiated a series of legislative and policy changes aimed at shifting the means of wage determination away from arbitrated awards to industry and enterprise based bargaining;

(ii) 
many large employers began to disaggregate their operations and outsource “non-core” parts of their business; 

(iii) 
the development of new technologies and work processes led to new enterprises that did not fit neatly within the old craft or industry based awards; and’ 

(iv)
reductions in tariff protection lead employers to seek methods of organising their business to reduce their costs and particularly labour costs.

35. These changes directly challenged the 70 years of Federal industrial regulation.

36. Prior to the changes in the 1990’s the corporate restructuring which might otherwise have been the subject of litigation using the transmission provisions, was dealt with by other (less costly / litigious) means.  One such means included the “roping in” process.  When a transfer of ownership occurred the relatively simple administrative process of creating a paper dispute to attract the AIRC’s jurisdiction, and then asking it to “rope” the employer into the industry award.  As this was an accepted part of conducting business in a particular industry, there was little need to seek formal declarations under the “transmission of business” provisions.

37. While it is impossible to pinpoint a time when attitudes to the system of regulation changed, a number of key political and economic landmarks are visible.  Until the early 1980s in most manufacturing industries, the imposition of tariffs provided a shield against the market disadvantages of relatively higher labour costs.
  

38. In 1993 the then Labor Government, supported by the Australian Council of Trade Unions, initiated a shift in the focus of industrial relations away from AIRC determined awards towards enterprise based bargaining.

39. The legislative facilitation for enterprise bargaining occurred through the introduction of Certified Agreements. Certified Agreements have the same force as awards, and for some time were treated in the same way as awards.  A Certified Agreement operates alongside the award but prevails to the extent of any inconsistency.

40. The 1993 amendments included the provision for successor employers to be bound by a certified agreement in the event that the business of the employer was succeeded, transmitted, assigned or taken over by a new employer.  The duplication of these provisions was not seen in any way controversial at the time of their enactment.

The 1996 Legislative Changes

41. In March 1996 John Howard’s Coalition were elected to government on a platform that included altering the Federal system of industrial laws.  A centre-piece of the changes were the reduction in the AIRC’s power to make arbitrated awards
 and limiting the scope of awards to minimum safety net conditions. In addition to reducing the AIRC arbitration powers, a new scheme of statute based “individual contracts” called Australian Workplace Agreements were established, which are generally beyond the purview of the AIRC.

42. The 1996 amendments also restricted the ability of employees to take industrial action as the changes meant that:


(i) 
employers were prohibited from paying employees who 
imposed work bans;

(ii) 
industrial action was prohibited until a certified agreement 
had nominally expired;

(iii) 
the taking of any industrial action was strictly regulated by 
legal formalities including, time periods and the provision of 
notices to the employer and the AIRC.

43. The AIRC was also more cautious about using the process of “roping-in” to enable a successor employer to be bound by an award.
  

44. Faced with the threat of erosion of award and agreement coverage by corporate restructures and outsourcing, many of which were deliberate attempts by employers to avoid the awards and agreements binding their employees, and with little ability to use industrial action or the AIRC to respond to these changes, many unions sought relief in the transmission of business provisions which had lay dormant for several decades.

The recent decisions: 1997 - 2000

45. Between 1997 and 2000 five separate applications were made to the Federal Court seeking, amongst other things, declarations that employers were bound by particular awards and agreements.  

46. The first matter to come before the Court was an application by the Health Services Union of Australia (HSUA) seeking a penalty against two employers for failing to comply with awards that the HSUA alleged were binding on the respondents by virtue of s149(1)(d) of the Act.  The business said to have been transmitted was the provision of mental health services which had been outsourced by the Kennett government to a group of private contractors.

47. The respondent employers argued that:


(i) 
the provision of psychiatric health services by the government could not be construed as a business and therefore there could be no transmission of a business;

(ii) 
even if these functions could constitute a business the ownership of that business remained with the government because they retained accountability, and statutory responsibility;

(iii) 
the new employer had not taken over all of the psychiatric functions previously provided by the Department of Health, and they had taken on new functions in addition to those transferred; 
and

(iv)
the award upon which the union relied was a government-employer specific award, and the order making the award constituted an order of the Commission which would offset the operation of s149(1) (d).

48. The Court held that:

(i)
the purpose of s149(1)(d) was to ensure the maintenance of a settled dispute and to prevent its avoidance by transferring the business or part of a business to a new entity;

(ii) 
since the provisions are remedial in nature they should be interpreted beneficially to give effect to their full intent; 

(iii) 
the word business should be interpreted in its context.  The context in this part of the Act is the industrial activity which has been regulated by an award.  There is no basis for construing the word “business” narrowly; and

(iv) 
it is not necessary to show a passing of a going concern or a contract of sale to show that a transmission has occurred.  The test to be applied is whether there is a “substantial identity: of the industrial activity.  As long as there is a substantial identity of 
activities, it does not matter whether the new employer acquires additional functions to those transferred.

The substantial identity of activity test applied to s149(1)(d)

49. In determining the principle of “substantial identity of activity” as the overriding consideration in identifying a transmission of business, Justice Marshall consciously rejected more formal / legal tests for transmission, assignment or succession, and the argument that only commercial going-concerns should be seen as a business.  The practical application of this test emphasised the anti-avoidance (remedial) elements of the provisions seen as essential to the early legislators to perform their functions.  

50. There was a weakness, however, in the test.  This weakness was that if it was the only test to be applied in determining whether a transmission occurred, the most incidental or isolated of functions performed within an employers business that were subject to award regulation, could be subject to a transmission in the event of their outsourcing.

51. The HSUA case was appealed to the Full Court of the Federal Court.  Prior to its determination, the Finance Sector Union sought declarations under s149 from Justice Matthews in the Federal Court concerning a banking award.  At almost the same time, two further applications, were brought to the Federal Court by the, Community and Public Sector Union (“CPSU”).  The first involved a Telstra subsidiary called Stellar Call Centres,
 the second involved a corporation created by the Commonwealth to replace the Commonwealth Employment Service.
 
52. The first of these matters to be determined was the Finance Sector Unions application against PP Consultants.  The facts of that case were that in 1999 the St George Bank had closed down a branch and set up branch agencies in a chemist shop at Byron Bay.  The chemist shop was located next door to the former Bank premises, and a wall was knocked down to join the premises.  Justice Matthews applied a different test to that of Justice Marshall in the HSUA Case, relying instead on an earlier decision of the South Australian Supreme Court
 that gave primacy to the commercial characterisation of activities to determine whether particular functions constituted a business that could be transmitted.  The FSU failed at trial, but appealed to the Full Court.  

53. The next case to be determined was Stellar.  The facts of Stellar were as follows.  Stellar was established by Telstra as a separate joint venture company established in May 1998.
  It is a call centre service provider employing around 150 staff on the Gold Coast.  In December 1998 Telstra made 160 employees redundant from various of its call centres in Brisbane, and entered into a contract with its joint venture perform the same Telstra call centre work.  There were no actual site closures preceding the contract with Stellar, but there was an overall reduction of call centre workers in the Telstra sites. There was only a minimal transfer of staff from Telstra to Stellar and staff who did transfer had to win the jobs through a selection exercise.

54. Prior to the trial of the Stellar Case , the Full Court of the handed down its decision in the HSUA case, upholding the “substantial identity of activity”of test of Justice Marshall.  Justice Wilcox then followed this decision in Stellar and made a declaration that the work performed by Telstra’s joint venture partner, Stellar Call Centres Pty Ltd, was bound by the awards and certified agreements which bind the same work in Telstra.

55. While the Stellar decision came after the HSUA case, it was considered important because Justice Wilcox took the “substantial identity of functions” test even further, by saying that, “the critical point was that there was a substantial identity of the work between that performed by the new employer and that previously performed on behalf of the old employer.
 It was industrially and politically important because it concerned outsourcing in the Contract Call Centre Industry.  This growth industry relies on outsourcing of “in-house call centre functions” from governments and large corporations. 
 

56. After Stellar and the HSUA case were determined, the Full Court handed down its decision in the FSU appeal against Justice Matthews decision in PP Consultants.  The Full Court overturned the decision of Justice Matthews, finding that the activities performed by the old employer were substantially identical to those employed by the employees in the Chemist Shop bank agency and therefore a transmission had occurred.
57. After the Full Court decisions in PP Consultants and the HSUA Case, it was almost certain that Justice Einfeld, who had heard the Employment National case, would reach a similar conclusion.  This occurred in May 2000, but in the meantime PP Consultants and the respondents in the HSUA case appealed to the High Court.  Stellar was also appealed by the employers and the Government sought special leave to have all of the matters head concurrently in the High Court.  This application was not successful, and PP Consultant’s appeal was heard in the High Court in June.
The decision of the High Court in PP Consultants 

58. When the PP Consultants appeal came before the High Court, the focus of the argument was whether the “substantial identity of activity test,” applied by the High Court in interpreting the ATOF eligibility rule, was the appropriate test for determining the transmission provisions of the Workplace Relations Act 1996.  The appellant argued that this test was inappropriate and would lead to a flow of awards beyond the ambit of the original dispute, overreaching the original intent of the statute. The union argued that the test was an appropriate principle to ensure the legislative intent was met.  On 16 November 2000 the High Court delivered its judgement, overturning the decision of the Full Federal Court finding that there was no transmission of business.  

59. In deciding the case, the Court seems to have determined that the substantial identity of functions test applied in ATOF, a case involving the transfer of functions between one government department and another, was limited to the circumstances of government employment:

Whilst the notions of ‘profit’ and ‘commercial enterprise’ will ordinarily be significant in determining whether the activities of a private individual or corporation constitute a business, they play little, if any, role in identifying whether on government agency is engaged in the business of government previously undertaken by
another government agency.  In that situation, it is sufficient to ascertain whether or not the activities of the former are substantially identical to the activities or some part of the activities of previously undertaken by the latter.

60. The Court thereby rejected the Federal Court’s approach taken to identifying a business is apparent in the following remarks:

That is because the word ‘business’ takes on a special or particular meaning in the expression ‘business of government’. It is not because, as a matter of ordinary language, ‘business’ 
means or includes activities undertaken in the course of business.

61. There are a number of problems created by this judgement:

(i) 
in focussing on the commercial characteristics of a business as opposed to the activities of the employees, the Court has increased the scope of employers to remove themselves from award and agreement obligations by outsourcing or transferring their functions to another company (or even a subsidiary) which performs a business of a different character to their own.  This undermines the remedial purpose of the transmission provisions; and,

(ii) 
the judgement gives little if any guidance to the approach to identifying “a part of a business” which are also included in both s.149(1)(d) and 170MD.  

62. While the High Court eschews the approach that focuses on the ‘activities’ it is difficult to see how a “part of a business” may be identified unless there is a focus on the activities themselves.

63. The Court attempts to address this problem by focussing on a “characterisation” of a business or part of a business :



As a general rule, the question whether a non-government 
employer who has taken over the commercial activities of another non-government employer has succeeded to the business of part of the business of that other employer will require the 
identification or characterisation of the business or relevant part of the business of the first employer, as a first step.  The second step is the identification of the character of the transferred business activities in the hands of the new employer.  The final step is to compare the two.  If in substance, they bear the same character, then it will usually be the case that the new employer has succeeded to the business or part of the business of the previous employer.”

64. This may be at odds with the observation of Justice Wilcox in Stellar who rejected an argument that a part of a business must itself be a “free standing commercially viable part of a business”
.  It is likely that the Stellar, EN and HSUA cases will provide a vehicle for these issues to be further tested.

Policy Issues if a Narrower Interpretation is Preferred 

65. There are serious implications for many workers if the courts use the “characterisation” test to narrow the scope of transmission. There is a risk that the statutory protection envisaged by the legislature in 1921 will not apply to large classes of employees whose functions, it may be argued, are ancillary, and of a different character to the core function of the business.  In many businesses this may effect those occupations largely occupied by women such as clerical and administrative functions, or by workers potentially disadvantaged in the labour market such as process workers or cleaners.

66. There is a further problem arises with redundancy provisions.  There are currently Federal test case standards established by the AIRC and included in most Federal Awards.  These standards, known as the Termination Change and Redundancy, or “TCR Standards”, precludes redundancy payments for workers affected by a transmission of business.  The definitions of “transmission” and “business” are broadly construed:


(b)
In this subclause "business" includes trade, process, business or occupation and includes part of any such business and "transmission" includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and "transmitted" has a corresponding meaning. 

67. This definition has been applied by the AIRC and in the Federal Court in determining whether an employee whose employment has been terminated should be excluded from redundancy payments.

68. The application of the High Courts principles in PP Consultants is likely to lead to a situation where a worker would lose both an entitlement to any redundancy benefits, and an entitlement to continuity of wages and conditions of employment, because they are affected by a transfer of functions that falls within the TRC definitions of transmission, but not the one, recently applied by the High Court.  It is, therefore, essential that the Courts or the legislature take an approach to ensure that direct or indirect discrimination does not occur as a result of the differences between these approaches.

The role of the AIRC

69. In considering the policy options available for any legislative reform of the provisions, the role of the AIRC under the existing legislation must be considered.  Sections 113 and 149(1) provide the AIRC with powers to oust or set aside an award, or an agreement.
  In most of the matters before the Federal Court, the judges have adverted, either during the course of proceedings or in the decision, that there is an important role for the AIRC to play in correcting any adverse impacts which may flow from the affect of a transmitted award.
 It is equally clear from a number of AIRC cases, that the AIRC is willing to intervene in these situations to make orders ousting or altering the affect of transmission of awards.  The important difference between this approach and the adoption of principles which would prevent the award transmitting ab initio, is that the employer and employee have a right to be heard prior to an order being made, and the party seeking an order to oust or alter the award must produce evidence on the merits, including any likely disadvantage that may flow to the employees as a result of an order.

Conclusion

70. The move away from award regulation towards regulation by agreement means that the legal regulation of actual conditions of employment for the majority of workers now rests in Certified Agreements as opposed to arbitrated awards. This is the clear policy intention for successive governments.  There is an equal need, acknowledged by the legislature in s170MD of the Workplace Relations Act 1996, to have these agreements maintained, and to prohibit an employer, who for whatever reason may seek to avoid the impost of these provisions by restructuring its business or outsourcing its functions.  To do otherwise would be to completely undermine the security and credibility of the bargaining system and to radically shift the power in agreement making even further toward the employer.  

71. An employer who during the course of an agreement finds himself burdened by conditions he or she no longer desires, may outsource or restructure the work to avoid the agreement.  The worker meanwhile, is statutorily barred from taking any industrial action in defense or advance of claims upon threat of legal sanction. 

72. If there is a case for a reform of the provisions, it should be limited to addressing the direct or indirect discrimination that is likely to occur if the courts adopt a narrow test for determining transmission.  In the absence of such a need, the AIRC is best placed to judge, as it did in the EDS and Employment National Cases.

December 2000

APPENDIX

The Approach of the EEC

1 Australia is not alone in seeking to introduce statutory remedies to protect employment and entitlements in the case of a transfer of undertakings.  The European Economic community and the United Kingdom have also introduced legislation that attempts to protect employees entitlements when an undertaking is transferred from one business to another.  This was done through the European Community council directive 77/187. Article 1(1) of which provides:

'This Directive shall apply to the transfer of an undertaking, business or part of a business to another employer as a result of a legal trannsfer or merger."

Article 2 provides:

"For the purposes of this Directive: (a) 'transferor' means any natural or legal person who, by reason of a transfer within the meaning of article 1(1), ceases to be the employer in respect of the undertaking, business or part of the business; (b) 'transferee' means any natural or legal person who, by reason of a transfer within the meaning of article 1(1), becomes the employer in respect of the undertaking, business or part of the business; . . ."

Article 3(1) provides:

'The transferor's rights and obligations arising from a contract of employment or from an employment relationship existing on the date 
of a transfer within the meaning of article 1(1) shall, by reason of such transfer, be transferred to the transferee."
Article 4(1) provides:

"The transfer of an undertaking, business or part of a business shall not in itself constitute grounds for dismissal by the transferor or the transferee. This provision shall not stand in the way of dismissals that may take place for economic, technical or organisational reasons entailing changes in the workforce.":
2 This directive is similar to the provisions at ss149(1)(d) and 170MD of the Workplace Relations Act 1996.

3 In 1981 the British Government introduced the Transfer of Undertakings (Protection of Employment) Regulations, which provide as follows :

"2.(1) In these Regulations ‑ . . . 'undertaking' includes any trade or business but does not include any undertaking part of an undertaking which is not in the nature of a commercial venture ...

1(1) Subject to the provisions of these Regulations, these Regulations apply to a transfer from one person to another of an undertaking situated immediately before the transfer in the United Kingdom or a part of one which is so situated. (2) Subject as aforesaid, these Regulations so apply whether the transfer is effected by sale or by some other disposition or by operation of law ... (4) It is hereby declared that a transfer of an undertaking or part of one may be effected by a series of two or more transactions between the same parties, but in determining whether or not such a series constitutes a single transfer regard shall be had to the extent to which the undertaking or part was controlled by the transferor and transferee respectively before the last transaction, to the lapse of time between each of the transactions, to the intention of the parties and to all the other circumstances ...

5.(1) A relevant transfer shall not operate so as to terminate the contract of employment of any person employed by the transferor in the undertaking or part transferred but any such contract which would otherwise have been terminated by the transfer shall have effect after the transfer as if originally made between the person so employed and the transferee."
4 The British provisions go further than the Australian transmission of business provisions, in that they act to protect the employment as well as the conditions of employment in the case of a transfer of a business, but they are limited to the extent that they require the undertaking to be a commercial one.

BIBLIOGRAPHY

Cases

ACTEW Corporation Ltd v Media Entertainment and Arts Alliance (Industrial Relations Court, unreported, 7 August 1997).

Australian Boot Trade Employees Federation v Whybrow & Co (No 1) (1910) 10 CLR 266.

Australian Rail Tram and Bus Industry Union v Torrens Transit Services Pty Ltd [2000] FCA 1683 (21 November 2000).

Burwood Cinema Ltd v Australian Theatrical and Amusement Employees Association (1925) 35 CLR 528

CPSU, the Community and Public Sector Union v Stellar Call Centres Pty Ltd [1999] FCA 1224 (3 September 1999).

Community and Public Sector Union v. Employment National Limited AIRC Print R2508, 26 February 1999.

Crosilla v Challenge Property Services [1982] 2 IR 448.

Employment National Ltd v CPSU, the Community and Public Sector Union (2000) 173 ALR 201.

Finance Sector Union of Australia v PP Consultants [1999] FCA 1251 (10 September 1999).

Finance Sector Union of Australia v PP Consultants Pty Ltd [1999] FCA 631 (12 May 1999).

Ex parte McKay  2 CAR 3 (the Sunshine Harvester Case)

Hillman v The Commonwealth (1924) 35 CLR 260

Northwestern Health Care Network v Health Services Union of Australia [1999] FCA 897 (2 July 1999).

Health Services Union of Australia v North Eastern Health Care Network 79 FCR 43 (22 October 1997).

Jumbunna Coal Mine (NL) v The Victorian Coal Miner’s Association (1908) 6 CLR 309 

Meat and Allied Trades Federation of Australia v Australasian Meat Industry Employees Union (1995) 58 IR 90

Metal Trades’ Employers Association v Amalgamated Engineering Union (1935) 54 CLR 387.

Proprietors of the Daily News v. Australian Journalists Association 27 CLR 545.

PP Consultants Pty Ltd v Finance Sector Union [2000] HCA 59 (16 November 2000).

R v Coldham; Ex parte The Australian Social Welfare Union (1983) 153 CLR 297.

R v Commonwealth Court of Conciliation and Arbitration; Ex parte Kisch (1938) 60 CLR 507.

R v Cohen, ex parte Motor Accidents Insurance Board (1979) 141 CLR 577.

R v Commonwealth Court of Conciliation and Arbitration; Ex parte Whybrow & Co (No.2) (1910) 11 CLR 1.

R v Commonwealth Court of Conciliation and Arbitration; Ex parte Whybrow & Co. (No. 3) (1910) 11 CLR 311.

Re Australian Industrial Relations Commission; Ex parte Australian Transport Officers Federation (1990) 171 CLR 216.

Re. EDS (Australia) Pty Ltd and another AIRC Print T3529 (21 November 2000).

Re Insurance Officers Clerical Award (1987) [21 IR 430]. per (Ludeke, Alley JJ, Nolan C):

Shaw v. United Felt Hatter Pty Ltd. (1923) 39 CLR 533.

Stones & Others & CEPU v. Simplot Australia Pty Ltd,  (Industrial Relations Court of Australia. 30 June 1997 unreported).

Termination Change and Redundancy Test Case [AIRC Print F7262].
Transport Workers Union of Australia application for a roping-in award (1997) 41 AILR ¶3-518.

Legislation

Australian Constitution 

Conciliation and Arbitration Act 1904 

Industrial Relations Act 1988 

Industrial Relations Reform Act 1993 Victorian Commonwealth Powers (Industrial Relations) Act 1996 

Workplace Relations and Other Legislation Amendment Act 1996

The Workplace Relations and Other Legislation Amendment Act (No.2) 1996

Workplace Relations Act 1996
Monographs

Costa, M. & Duffy M. Labor, Prosperity and the Nineties: Beyond the Bonsai Economy, Longman, Sydney: 1991.

Deakin A, The Federation Story, 

Ewer P, Hampson I, Lloyd C., Rainford, J., Rix S, Smith, M. Politics and the Accord. (Pluto, Leichhardt, 1991).

Macintyre, S. and Mitchell, R. Eds Foundations of Arbitration, Oxford, OUP, 1989.Creighton, B. & Stewart A, Labour Law, (2nd Ed.), (Federation Press: Sydney, 1994).

Markey, R The Making of the Labour Party in New South Wales 1880 – 1900. (UNSW Press, Kensington, 1988).

Interviews, Articles and Papers

Australian Council of Trade Unions “A Blueprint for Changing Awards and Agreements” (ACTU, Melbourne 1989).

Burgess, V. “Jobs ruling by court warning to Govt: ALP” The Canberra Times (7 September 1999).

Creighton, B. “Transmission of All or Part of a Business: A Neglected Issue in Australian Industrial and Employment Law” 26 ABLR 162.

Lobez, S. “The Brave New World of Contracting Out, Privatisation and Outsourcing”, ABC Radio National (28 September 1999). 

Long, S. “Ruling is a Nail in the Coffin for Outsourcing” Australian Financial Review (18 – 19 September, 1999).

Reith, the Hon. Peter MP, Transmission of Business and Workplace Relations Issues, Ministerial Discussion Paper, (September 2000).

Trinca, H. “Wage Win for call Centre Workers”, The Sydney Morning Herald (4 September 1999).

� Transmission of Business and Workplace Relations Issues, Ministerial Discussion Paper, September 2000, Foreward by the Hon. Peter Reith MP.  


� For a discussion on the issues written prior to the recent cases see Breen Creighton: “Transmission of All or Part of a Business: A Neglected Issue in Australian Industrial and Employment Law” 26 ABLR 162.  The recent cases include: Australian Rail Tram and Bus Industry Union v Torrens Transit Services Pty Ltd [2000] FCA 1683 (21 November 2000), PP Consultants Pty Ltd v Finance Sector Union [2000] HCA 59 (16 November 2000), Employment National Ltd v CPSU, the Community and Public Sector Union (2000) 173 ALR 201, Finance Sector Union of Australia v PP Consultants [1999] FCA 1251 (10 September 1999), CPSU, the Community and Public Sector Union v Stellar Call Centres Pty Ltd [1999] FCA 1224 (3 September 1999), Northwestern Health Care Network v Health Services Union of Australia [1999] FCA 897 (2 July 1999), Finance Sector Union of Australia v PP Consultants Pty Ltd [1999] FCA 631 (12 May 1999), Health Services Union of Australia v North Eastern Health Care Network 79 FCR 43 (22 October 1997), and ACTEW Corporation Ltd v Media Entertainment and Arts Alliance (Industrial Relations Court, unreported, 7 August 1997).


� See for example, ABC Radio National Program, “The Brave New World of Contracting Out, Privatisation and Outsourcing”, 28 September 1999, which included an interview by Susanna Lobez of with Professor Ron McCallum.  Lobez described the Federal Court decision in Stellar as “a nail in the coffin for outsourcing, but a real win for unions and employees affected by it.”  In an interview with Stephen Long reported in the Australian Financial Review, 18 – 19 September, 1999, p.27, Roger Boland, Industrial Relations Director of the Australian Industry Group is quoted as saying “There is a huge swell of concern rising about it amongst businesses.  We don’t think the legislation has kept pace with the extent of restructuring, privatisation, outsourcing and corporatisation.  It is a confused mess.”  See also Helen Trinca, “Wage Win for call centre workers” The Sydney Morning Herald, 4 September 1999, Verona Burgess “Jobs ruling by court warning to Govt: ALP” The Canberra Times, 7 September 1999, Stephen Long, “Ruling is Nail in the Coffin forOutsourcing,” Australian Financial Review, September 1999.  


� Ministerial Discussion Paper, op cit. p. iii.


� Ibid.


� Ibid, pp22 –35.


� The Workplace Relations Act 1996 came in to effect on 31 December 1996.  It was previously known as the Industrial Relations Act 1988 before it was amended by the Workplace Relations and Other Legislation Amendment Act 1996 (“WROLA Act”).  One of the features of the WROLA Act was to retrospectively re-name the Industrial Relations Act 1988.  The Industrial Relations Act 1988 commenced operation on 1 March 1989, replacing the Conciliation and Arbitration Act 1904 (“the C&A Act”).  The Australian Conciliation and Arbitration Commission which had operated under the C&A Act was replaced by the Australian Industrial Relations Commission (“AIRC”) through the 1988 changes.


� There are also provisions for successor employers to be bound by Australian Workplace Agreements (“AWAs”) at s170VS(1).  AWAs are a form of statutory “individual contract” introduced by the Workplace Relations Act 1996. 


� Workplace Relations Act 1996 ss3(b), (c) (d), (h) and (i).


� Creighton, B. and Stewart A, Labour Law, (2nd Ed.) (Federation Press: Sydney, 1994) pp29 – 41.


� The Victorian Commonwealth Powers (Industrial Relations) Act 1996 referred certain of the State of Victoria’s industrial relations powers to the Commonwealth.  The Workplace Relations and Other Legislation Amendment Act (No.2) 1996 was the Commonwealth’s corollary legislation.  See s.491 of the Workplace Relations Act 1996.


� See section 109 of the Australian Constitution which states that, “When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail , and the former shall, the extent of any inconsistency, be invalid.”


� Creighton, op cit.


� See Ray Markey, The Making of the Labour Party in New South Wales 1880 – 1900. (UNSW Press: Kensington, 1988) See Markey’s comment that “after the mid-1880s, Liberalism gradually abandoned laissez faire in favour of an interventionist State, to combat the working class shift to radicalism and Toryism…” p.211


� See further, Creighton et al, op. cit. Ch’s 2 , 4, and Deakin A, The Federation Story, .


� Australia Constitution 


� There was a marked move away from this position with the passage of the Industrial Relations Reform Act 1993 (which came into affect on 30 March 1994) which relied on the Foreign Affairs power, and treaties made there under, to introduce legislation for the direct regulation of employment conditions, which included provisions for unpaid parental leave.  The legislation also introduced a new PartVIB, based partly on the Corporations Power, to deal with certified agreements.  Reliance on these heads of power was taken further in the 1996 legislative changes which are discussed below.


� See Part IX Registered Organisations, Workplace Relations Act 1996.


�It also means that registered organisations are able to be sued for the actions of their officials, employees or members.


� Disputes may exist between an organisation on behalf of its members (as distinct from its members), potential members, or a class of employees whose industrial interests it currently or in the future may represent.  An industrial dispute may involve industrial action or the threat of industrial action over a demand or claim, or it may arise out of the service and rejection of a formal demand (usually referred to as a log of claims), creating a “paper dispute”.  Industrial disputes are distinguishable from industrial action, although the latter may be evidence of the existence of the former.  For cases on these provisions see: Burwood Cinema Ltd v Australian Theatrical and Amusement Employees Association (1925) 35 CLR 528, Jumbunna Coal Mine (NL) v The Victorian Coal Miner’s Association (1908) 6 CLR 309 Metal Trades’ Employers Association v Amalgamated Engineering Union (1935) 54 CLR 387, R v Commonwealth Court of Conciliation and Arbitration; Ex parte Kisch (1938) 60 CLR 507, R v Coldham; Ex parte The Australian Social Welfare Union (1983) 153 CLR 297.


� Section 99 of the Workplace Relations Act 1996 requires a party to an alleged industrial dispute to notify the Commission.  Sections 100 – 104 provide the Commission with powers of conciliation and arbitration when a dispute exists.


� Section 4 of the Workplace Relations Act 1996 defines a dispute as follows :


’industrial dispute’ (except in Part XA) means :


(a) an industrial dispute (including a threatened, impending or probable industrial dispute) 


(i) extending between the limits of any one state, and


(ii) that is about matters pertaining to the relationship between employers and employees…..


� R v Commonwealth Court of Conciliation and Arbitration; Ex parte Whybrow & Co. (No. 3) (1910) 11 CLR 311.  There were three separate decisions of the High Court in this matter : the first Australian Boot Trade Employees Federation v Whybrow & Co (No 1) (1910) 10 CLR 266 concerned the question of whether arbitration as provided for in the C&A Act 1904, could override a decision of a state wages board (Victoria), the second R v Commonwealth Court of Conciliation and Arbitration; Ex parte Whybrow & Co (No.2) (1910) 11 CLR 1 was a constitutional challenge to the C&A Act 1904, on the basis that it provided for compulsory arbitration, which was not within the meaning of the constitutional grant of power.  


� Section 29(ba) of C&A Act 1904. 


� (1920)27 CLR 532.


� The Act was also amended to provide for transmission to apply to Consent Agreements (the forebears of our current Certified Agreements) at s24(1) :


"or any successor or any assignee or transmittee of the business of a party bound by the agreement including any corporation which has acquired or taken over the business of such a party."


� (1923) 32 CLR 413.


� 32 CLR 413 at 452.


�  Ibid at 435.  On this point see also the Proprietors of the Daily News v. Australian Journalists Assocition 27 CLR 540 per Isaacs at 545.


� 39 CLR 533.


� In this case the United Fur Hatters Pty Ltd had taken over two businesses (Denton Hat Mills and Fairfield Hats Mills) and moved the equipment and employees from the Denton Mill to the Fairfield Mill.  The controversy arose because there were two separate awards, the more beneficial to the employees than the award applying to the now closed, Denton Mill.


� Per Higgins J at p.537.


� Ibid.


� The relevant section of the statue at the time of the United Felt Hatters case was as follows :


 “s29 The award of the Court shall be binding on :


(ba) in the case of employers any successor, or any assignee or transmittee of  the business of a party to the dispute or of a party bound by the award, including any corporation which has acquired or taken over the business of such a party.” 


The changes to include the words “or part of a business” were made with the introduction of the Industrial Relations Act 1988, and were continued in the 1996 amendments.


� (1924) 35 CLR 260


� (1990) 171 CLR 216


� See for example the decision of the Full Bench of the AIRC in Re Insurance Officers Clerical Award (1987) [21 IR 430] per (Ludeke and Alley JJ. and Nolan C):


Our conclusion that the MVIT was a manifestation of the Crown is the decisive element in determining whether the SGIC was the successor to, or was an assignee or transmittee of the business of the MVIT.  We have concluded that the functions discharged by the MVIT before 1 January 1987 were governmental in character; its business passed on that date to the SGIC, and it was not suggested that that body was not discharging its functions as the Crown or as an agent of the Crown.  In these circumstances, there is no successor, assignee or transmittee of the business carried on by the SGIC, but it was carried on by both bodies as the Crown, or as agents of the Crown in Right of the State of Western Australia, and s61(d) is of no relevance.  See Hillman v The Commonwealth (1924) 35 CLR 260; Australian Transport Officers Federation v Commissioner for Main Roads (1979) 227 CAR 671; Print E1062. (Aa 440.)


�  (1953)77 CAR 291.


� Re Australian Industrial Relations Commission; Ex parte Australian Transport Officers Federation (1990) 171 CLR 216.  The Federation was seeking the right to continue to represent 1,100 of its members whose employment was transferred from the NSW Commission of Motor Transport to the newly created Road Traffic Authority.  Under the Workplace Relations Act 1996 and its antecedents, registered organisations are required to have eligibility rules.  These rules provide representative rights and limitations on the classes of employees who may belong to a registered organisation.  Rules “coverage” is essential to a dispute finding which is the basis on which an award may be made.  In this case the Industrial Relations Commission failed to include the ATOF as a party to a dispute.  The basis of the refusal was that the ATOF allegedly lacked constitutional coverage.


�  R v Cohen, Ex parte Motor Accidents Insurance Board (1979) 141 CLR 577


� Ibid at 230.


� Examples of these awards included, metal industry, coal mining industry, transport, oil, and retail industry awards.  In the Commonwealth Public Sector, a significant employer, specific public sector awards had also developed, regulating over 200,000 workers by the early 1990s.  This reflected a growth in the role of the public sector as an employer and direct provider of services.


� This was made possible by the provision for Certified Agreements in the Industrial Relations Act 1988, but was accelerated with the 1993 reforms.


�  See Ewer P, Hampson I, Lloyd C., Rainford, J., Rix S, Smith, M. Politics and the Accord, (Pluto, Leichhardt, 1991); ACTU discussion paper, “A Blueprint for Changing Awards and Agreements”, 1989; Costa, M. and Duffy M. Labor, Prosperity and the Nineties: Beyond the Bonsai Economy. (Longman, Sydney: 1991).


� This was made official government policy by the Deakin administration in its doctrine of “New Protection” and adopted as a wage fixing principle by the Commonwealth Court of Conciliation and Arbitration in the Harvester Judgement of Justice H.B. Higgins in Ex parte H.V. McKay  2 CAR 3.  See also Macintyre, S. and Mitchell, R. Eds Foundations of Arbitration, (Oxford, OUP, 1989).


� Section 89A limits the Commissions powers to arbitrate to twenty “allowable matters”.


� Section 170LT(10) of the Act provides that an agreement must have a nominal expiry date of no more than three years from the date of certification.  Section170LX provides that the agreement remains in-force, beyond its nominal expiry date, unless it is replaced or set aside.


� See for example the AIRC decision in Transport Workers Union of Australia application for a roping-in award (1997) 41 AILR 3-518.


� Health Services Union of Australia v North Eastern Health Care Network (1997) 79 FCR 43.


� CPSU, Community and Public Sector Union and others v Stellar Call Centres Pty Ltd[1999] FCA 1224  September 1999.


� Employment National Ltd v CPSU, the Community and Public Sector Union (2000) 173 ALR 201


� Crosilla v Challenge Property Services [1982] 2 IR 448, which was a case that related to similar provisions in a different Act.


� Stellar is 50% owned by Telstra Corporation Ltd / 50% by US company Excell Global Services Pty Ltd.  In evidence at trial a Telstra manager and Stellar witnesses conceded that one of the reasons for establishing the separate company was to avoid the awards and agreements of the CPSU.


� [1999] FCA 1224 at 47


� There are currently 160,000 employees working in call centres in Australia and the industry is estimated to be worth $2-4 billion annually.


� [2000] FCA 59 at para 13


� Ibid.


� Ibid par.15


� FCA 1224 at 48 - 51


� Termination Change and Redundancy Test Case [AIRC Print F7262].


� Stones & Others & CEPU v. Simplot Australia Pty Ltd, Ryan JR, Industrial Relations Court of Australia, 30 June 1997, unreported.


� In the case of an agreement, the AIRC cannot set it aside without the consent of all parties until it has passed its nominal expiry date (ss170 MD, 170LZ).


� See for example, Marshall, J. in Health Services Union of Australia v North Western Health Care Network an Anor, at p.25 :“The appropriateness of the 1995 Award’s application as against the application of the Nurses Award is a matter which can be addressed by the relevant parties before the Commission.”  See also, Finance Sector Union of Australia v PP Consultants [1999] FCA 1251 (10 September 1999), at par.33 : “Our conclusion does not mean the award conditions are immutable…”


� See for example Re. EDS (Australia) Pty Ltd and another AIRC Print T3529 (21 November 2000), CPSU, the Community and Public Sector Union v. Employment National Limited AIRC Print R2508, 26 February 1999.





_956045775

