WORKPLACE RELATIONS AMENDMENT (TRANSMISSION OF BUSINESS) BILL 2001 

and
WORKPLACE RELATIONS (REGISTERED ORGANISATIONS) BILL 2001

A submission by the Australian Industry Group and the Engineering Employers’ Association, South Australia to the Senate Employment, Workplace Relations, Small Business and Education Committee Inquiry

[image: image1.png]AUSTRALIAN INDUSTRY

GROUP




May 2001

CONTENTS PAGE













Page

1.0 - Introduction
3



2.0 – Workplace Relations Amendment (Transmission of Business) Bill 2001
4



2.1 - Economic forces driving transmission of business in Australia
4



2.2 - Recent Ai Group submissions


5

2.3 – History of the transmission of business provisions
7



2.4 - Recent interpretation of transmission of business provisions 
9



2.5 - Inappropriateness of the current transmission of business provisions
10



2.6 – The realistic and practical approach of the AIRC
14



2.7 – Provisions of the Workplace Relations Amendment (Transmission of                             Business) Bill 2001


17

3.0 – Workplace Relations (Registered Organisations) Bill 2001
18



1.0 INTRODUCTION

The Australian Industry Group (Ai Group) is the largest national industry body in Australia, representing 11,500 employers, large and small, in every State and Territory. Members provide more than $100 billion in output, employ more than 1 million people and produce exports worth some $25 billion.

Ai Group represents employers in manufacturing, construction, labour hire, information technology, telecommunications, call centres, energy, aviation, and other industries.

Ai Group has had a strong and continuous involvement in the industrial relations system at the national, industry and enterprise level for over 125 years. Ai Group is well qualified to comment on the:

· Workplace Relations Amendment (Transmission of Business) Bill 2001; and the

· Workplace Relations (Registered Organisations) Bill 2001

This submission is made by Ai Group and on behalf of its affiliated organisation, the Engineering Employers' Association, South Australia (EEASA).

2.0 WORKPLACE RELATIONS AMENDMENT (TRANSMISSION OF BUSINESS) BILL 2001

2.1 ECONOMIC FORCES DRIVING TRANSMISSION OF BUSINESS IN AUSTRALIA

Transmission of business applies where all or part of a business moves from one entity (the transmittor) to another (the transmittee).  It can have significant legal, industrial and commercial implications. 

As many commentators have pointed out, transmission of business is a longstanding feature of all market economies.
 However, it has assumed a special significance in Australia over recent years as a consequence of a massive restructuring of the private sector and the corporatisation, privatisation, outsourcing and mainstreaming of all or part of the activities of governmental departments, statutory corporations and public utilities.  

It is no accident that Australian businesses have undergone this massive restructuring as the economy generally has become increasingly exposed to international competitive pressures.  Globalisation has reshaped and will continue to reshape Australian industry.  Globalisation of markets and production have forced major changes on Australian businesses.  To survive and compete, Australian firms have had to rationalise, merge, downsize and cut costs. This restructuring has, in turn, had a major influence in lifting productivity levels.

Most Australian businesses are restructured or rearranged in entirely good faith to remain competitive, and with the intention of providing ongoing employment for employees who may otherwise become redundant.  Reasonable terms and conditions of employment are provided (frequently underpinned by safety net awards, or certified agreements which are required to pass a statutory “no disadvantage test”).  In other words, it is important to recognise that the vast majority of employers do not seek to outsource or transmit businesses (or parts of them) in order to reduce employee entitlements or rights.

Globalisation has also meant that businesses do not need to limit their restructuring within national borders.  Firms based in Australia can outsource or transmit part of their business overseas.   A good example is the rapidly expanding call centre sector where Australian firms have the option of outsourcing their call centre operations to foreign locations such as India, Korea, South East Asia, North America and parts of Europe, thereby using local workers with English language skills to service Australian customers.  Capital and jobs are fluid, and do not need to be invested, created or maintained in Australia.

This begs the immediate question of the wisdom of any legal regime which places unfair and unwieldy restrictions upon the ability of firms in Australia to outsource or transmit their businesses (or parts of them) in order to remain globally competitive.  Ultimately, there is a risk that investment and jobs will move off-shore in the event that the legislative framework imposes illogical and inequitable outcomes upon the ability of employers in Australia to manage their businesses in the context of transmission of business.

2.2 RECENT Ai GROUP SUBMISSIONS ON THE TRANSMISSION OF BUSINESS PROVISIONS IN THE WORKPLACE RELATIONS ACT 

In September 1999, the Australian Industry Group (Ai Group) and its affiliated organisation, the Engineering Employers' Association, South Australia (EEASA) made extensive submissions to the Senate Employment, Workplace Relations and Small Business Committee (“the Senate Committee”) inquiry into the provisions of the More Jobs, Better Pay Bill. Ai Group’s submissions highlighted the urgent need to reform the current transmission of business provisions in the Workplace Relations Act 1996 (the “WR Act”) and argued that the existing provisions have not kept pace with contemporary developments in Australian workplace relations and commercial practice. 

In September 2000, the Hon. Peter Reith MP, the then Minister for Employment, Workplace Relations and Small Business in September 2000 issued a discussion paper entitled “Transmission of Business and Workplace Relations Issues”.  This Ministerial Discussion Paper highlighted some of the illogical and unsatisfactory outcomes arising from the current transmission provisions, and outlined a number of options for reform. Several of the problems and potential solutions raised by Ai Group in its September 1999 submission to the Senate Committee were included in the Ministerial Discussion Paper. 

Ai Group lodged a comprehensive submission in response to the Ministerial Discussion Paper.  This submission concluded that:

· The traditional legislative approach to transmission under the WR Act requires adjustment.  The established provisions (which have remained virtually unchanged in the statute books since 1914) have not kept pace with commercial and industrial change;

· In their current form, the transmission of business provisions represent a blunt and antiquated instrument for dealing with the dynamics of a modern industrialised economy like Australia’s, thereby producing unfair and impractical results for employers and, in some cases, employees;  

· The current transmission of business provisions have the potential to severely undermine many legitimate commercial and employment arrangements, and expose employers to costly litigation, damages and penalties; 

· The existing provisions serve to encourage litigation rather than cooperative workplace relations;

· The transmission provisions appear framed upon the historical assumption that awards represent the sole or primary form of regulation in the workplace;

· The provisions are highly ill-suited to the reality of enterprise bargaining in Australia over the past 10 years, which is now rapidly overtaking centralised award-making as the dominant form of regulation in Australian workplaces;

· New provisions in the WR Act are necessary which reflect modern changes in Australia’s economic and industrial landscape, whilst ensuring basic protection and fairness for employees.

Ai Group’s view on the existing transmission of business provisions, as outlined above, remains unchanged despite some recent positive developments in the law. (See section 2.4 below). 

In Ai Group’s submission in response to the Ministerial Discussion Paper a series of amendments to the WR Act were proposed. These are set out in Annexure A. Ai Group continues to support those amendments. The Workplace Relations Amendment (Transmission of Business) Bill 2001 addresses one of the amendments urgently sought by Ai Group (and set out in Annexure A). Accordingly, Ai Group strongly supports the Bill.

2.3 HISTORY OF THE TRANSMISSION OF BUSINESS PROVISIONS OF THE WORKPLACE RELATIONS ACT

In Ai Group’s September 1999 submission to the Senate Committee, the history, purpose and scheme of the current transmission of business provisions in the WR Act were analysed in some detail.  Another very useful and comprehensive analysis is contained in the Ministerial Discussion Paper referred to above. 

To briefly re-summarise: the provision in s.149(1)(d) of the WR Act has a long prior history. Under federal industrial law, this provision and its predecessors have been in existence for over 80 years. S.149(1)(d) is a section of fundamental importance to those employers and employees who fall within the ambit of federal industrial relations regulation. This section underpins the system of awards which regulate the terms and conditions of employees within the federal sphere by providing a mechanism through which awards continue to have effect, notwithstanding the fact that an employer bound by the award transfers all or part of its business to an entity which was not initially bound by the award.

The history of the transmission of business provisions in s.149(1)(d) can be briefly summarised in the following way: (Note: Full details are contained in our earlier submission to the Senate Committee including details of various changes in the wording of the provisions over time):

· The provisions were first inserted into the Conciliation and Arbitration Act 1904 (Cth) (the “C&A Act”) in 1914;

· The scope of the provisions was subsequently tested in two High Court cases in 1920 and 1921
; 

· Following a High Court decision in 1921 which held that the provisions only applied to awards and not to industrial agreements
, in 1921 the Parliament amended the C&A Act to make it clear that industrial agreements continued to be binding following the transmission of a business;

· In 1923, the Constitutional validity of the provisions arising from the 1921 amendments were unsuccessfully challenged in the High Court
;

· Having found the provisions to be constitutionally valid, there was from the 1920s to 1988 a period in which there was little judicial scrutiny of the provisions;

· In 1988, the C&A Act was repealed and replaced by the Industrial Relations Act 1988 (Cth) (the “IR Act”). The transmission of business provisions became s.149(1)(d) of the IR Act and the re-formulated provisions were for the first time made “subject to any order of the Commission”;

· As a result of the passage of the Industrial Relations Reform Act 1993 (Cth), the definition of the term “award” in the IR Act was extended to include a certified agreement. Due to the use of the term “award” in s.149(1)(d), the Commission had the power to make orders relating to the transmission of both awards and certified agreements.
· On 31 December 1996, the Workplace Relations and Other Legislation Amendment Act 1996 (Cth) was enacted.  Section 149(1)(d) was preserved but the definition of “award” in s.4 of the WR Act was changed to remove the reference to certified agreements. This had the effect of removing the Commission’s power to make orders relating to the transmission of certified agreements. Even though the wording of s.149(1)(d) was substantially transplanted into new provisions of the WR Act dealing with the transmission of certified agreements and AWAs (ss.170MB and 170VS), unfortunately, unlike s.149(1)(d), such provisions were not stated to be subject to order of the Commission. 

Accordingly, despite the fact that the Commission had the power to make orders relating to the transmission of both awards and certified agreements for several years prior to 31 December 1996, in what appears to have been a drafting oversight
 this power, with respect to the transmission of certified agreements, was removed from 31 December 1996. The Workplace Relations Amendment (Transmission of Business) Bill 2001 will reinstate this power.
2.4 RECENT INTERPRETATION OF THE TRANSMISSION OF BUSINESS PROVISIONS

A series of recent Federal Court decisions have caused significant difficulties for employers involved in situations involving the transmission of a business. These Federal Court decisions include:

· North West Health Care Network v HSU (1999) 164 ALR 147;

· CPSU v Stellar Call Centres [1999] FCA 1224;

· FSU v PP Consultants [1999] FCA 1251;

· Employment National v CPSU [2000] FCA 452.

In these cases, the Federal Court held that the critical issue in determining whether or not a transmission of business had occurred for the purposes of the WR Act was not the nature of the transaction but whether there was “substantial identity” between the activities carried out by each organisation. This approach led to various incongruous and unfair results for employers.

Fortunately, the High Court recently adopted a different interpretation of the transmission of business provisions.
The decision of the High Court in PP Consultants Pty Ltd v FSU [2000] HCA 59 (16 November 2000) overturned the Federal Court’s approach (as it relates to situations involving a transmission of business from one non-government employer to another non-government employer) and placed a more realistic and workable interpretation on the transmission of business provisions in the WR Act. The High Court established a new test which involves an assessment of whether or not the two businesses “bear the same character”.

The Full Federal Court recently followed the High Court’s “character of the business” test in the Stellar Call Centres case, overturning the abovementioned decision of a single judge of the Federal Court
. 

The above High Court decision has addressed some, but not all, of the difficulties which employers have been experiencing with the transmission of business provisions in the WR Act.
The High Court’s new “character of the business” test only relates to situations involving the transmission of a business from one non-government employer to another non-government employer. The test applicable to the following situations remains unclear:

· The transmission of a business from a government employer to a non-government employer; and

· The transmission of a business from one government employer to another government employer.

2.5 INAPPROPRIATENESS OF THE CURRENT TRANSMISSION OF BUSINESS PROVISIONS

As submitted by Ai Group to the Senate Committee in September 1999, the current transmission of business provisions in the WR Act generate “unfair, even absurd results for employers”.

This unfairness is being experienced by companies in all sectors, but in Ai Group’s experience, the IT&T, labour hire and call centre sectors are amongst those most affected. It is significant that these three sectors are growing rapidly. It is essential that such growth is not inhibited and that Parliament acts urgently to address the difficulties being experienced by companies concerning transmission of business.

The following realistic example illustrates how complicated and unfair the current provisions can be. 

Example

A business is transmitted from a Government Department to a private sector organisation. An award applies to employees of the Government Department and the Department also has a certified agreement with a three year life which has been in operation for 12 months.

Note: the High Court’s “character of the business” test currently applies only to situations where a business is transmitted from one non-government employer to another non-government employer. Therefore, the test would not be applicable in this example. 

In the above example:

· The private sector organisation would become bound by the award which was binding on the Government Department. These public sector award conditions may be totally inappropriate in the private sector.

· The transmitted award will apply to all employees of the private sector organisation which are working under the scope of the award (not just those working in the transmitted business). 
· If the private sector organisation undertakes work “transmitted” by more than one other organisation, it will, on the face of the WR Act, be required to apply the awards which were binding on each transmittor, together with whatever awards were binding on its workforce prior to the transmission of the businesses. In such circumstances, the company may have to observe (or try to) many different awards for its workforce.

· If the private sector organisation’s employees do mixed work (that is, they are not dedicated to one part of the transferred business) then very inconvenient, if not absurd, results may follow.  The company may be required to apply the terms of one award to an employee who is performing a particular kind of work, and then apply the terms of another award when the same employee undertakes another set of tasks and responsibilities.  For example, in a call centre environment, the company may be required to apply the terms and conditions of the transmitted award for the duration of each call that an employee takes on behalf of the Government Department, and then apply different awards when the employee attends to other calls.

· If the transmitted business undertaken by the private sector organisation is taken back by the Government Department, or transferred to another organisation, the private sector organisation’s awards applying at the time of that “transmission” may flow back to the Government Department or on to the other organisation.

These difficulties are compounded given the Government Department’s certified agreement.

· The private sector organisation will be bound by the Government Department’s certified agreement, in respect of its employees who work in the business transferred to it.
· Again, if the company undertakes work “transmitted” by more than one employer, then on the face of the WR Act this may result in the company having to observe, or trying to observe, two or more certified agreements (in addition to the applicable awards).

· Further, if the employees perform mixed work, then the company may be required to apply different certified agreements at different times during the performance of an individual employee’s job.

· Equally, the private sector organisation’s certified agreement/s applying at the time of a later “transmission” may flow back to the Government Department or on to a second private sector organisation.

· From the time of the transmission, the private sector organisation will become bound by the Government Department’s certified agreement on an ongoing basis because the agreement continues to have effect both during its nominal term and beyond its nominal expiry date until terminated or replaced with another certified agreement.  Under these circumstances, there may be strong incentive for a union party not to attempt to reach agreement over a replacement certified agreement with the  company.

· If the private sector organisation had made a certified agreement prior to the transmission occurring, that certified agreement will prevail if it is still within its nominal term and was certified before the Government Department’s agreement was certified,  but the private sector organisation’s certified agreement will be overridden by the Government Department’s certified agreement to the extent of any inconsistency if it was certified after the private sector organisation’s certified agreement was certified.  (s.170LY(1)(b)).

· The private sector organisation will not be able to make a new certified agreement which overrides the certified agreement transmitted from the Government Department (even if its employees vote unanimously to do so) prior to its nominal expiry date. (Note: in the example, this is two years away). Nor can the private sector organisation and its employees vary the transmitted Government Department’s certified agreement unless they gain a majority vote which includes all of the Government Department’s employees. Such an approach is clearly impractical.

The above realistic example illustrates that the legislation imposes an untenable situation which inhibits employers from effectively managing their businesses. 

A further consequence is that a transmission may result in a union being injected into a workplace where it has no prior history of involvement.  Indeed, this may bring the “transmitted” union into conflict with another union which has enjoyed traditional coverage rights over the particular workplace.

It is logical to assume that the transmission of business difficulties being experienced by companies, given the inadequate provisions of the WR Act, are resulting in private sector organisations being more reluctant to bid for outsourced public sector work. For obvious reasons, private sector organisations have valid concerns that public sector awards and agreements will become binding on their operations.

It is also reasonable to assume that given the recent significantly increased awareness of the problems with the transmission of business provisions of the WR Act, when private sector organisations bid for outsourced public sector work in the future their bids will take account of the significant uncertainty and the potential liabilities which might arise. This, in turn, is likely to result in a significant wastage of public funds. Accordingly, urgent legislative intervention to reinstate a fair and practical regime for transmission of business is in the public interest.

It is submitted that the litany of problems arising from the operation of s.149(1)(d) and its related provisions are due primarily to the legislation not keeping pace with contemporary developments in commercial and industrial practice in Australia.  The provisions have existed virtually unaltered since 1914.  Worse still, the existing provisions (which have traditionally centred around the award system) appear to have been simply grafted onto the agreement-making stream of the WR Act without any full appreciation of the potential adverse consequences.

2.6 THE REALISTIC AND PRACTICAL APPROACH OF THE AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

Despite the difficulties associated with the transmission of business provisions in the WR Act, the Australian Industrial Relations Commission has shown a preparedness to intervene, within the limits of its jurisdiction, to avoid inappropriate awards transmitting to other organisations. (Unfortunately it does not currently have similar powers to intervene in respect of certified agreements).

In CPSU V Employment National
, a Full Bench of the Commission upheld an application to make a new award where part of a business was transmitted from a public sector entity to a private sector organisation.

The facts were that the Commonwealth Employment Service (“CES”) ceased operation in April 1998 and was replaced by a new Job Network within which Employment National was a major player. In late 1997, Employment National sought the making of a new award to reflect private sector terms and conditions of employment.

The Full Bench rejected arguments by the Community and Public Sector Union (“CPSU”) that the old CES public sector award should apply to Employment National.  Instead, the Full Bench accepted arguments that it was competing with private sector companies and its employment conditions should reflect those applicable in the private (and not the public) sector.  The Full Bench said: 

“…it would be unfair to impose public service conditions created for the needs of the public service on an employer operating in a completely different environment”.

Reinforcing the point, the Full Bench continued:  

“We are satisfied that any award made by the Commission should reflect the fact that Employment National, while a Commonwealth body, is not part of the Australian Public Service and should not have imposed upon it conditions of employment developed for the Australian Public Service…”

Regrettably, the Full Bench decision of the Commission has now been effectively nullified by subsequent proceedings in the Federal Court which have determined that Employment National is bound by the former CES public sector award as a consequence of the transmission of part of a business within the meaning of s.149(1)(d) of the WR Act.  While Ai Group does not direct any criticism toward the Federal Court which was obliged to faithfully interpret the transmission of business provisions in the WR Act, this represents a highly unsatisfactory and unfair outcome.

A further relevant case involves EDS (Australia) Pty Ltd. EDS is heavily involved in the outsourced IT services market. Various public and private sector organisations have outsourced IT work to EDS and consequently the company was concerned that it had become bound by a large number of transmitted awards.

EDS applied to the Commission seeking an order under s.149(1)(d) that it not be bound by a lengthy list of awards.

On 21 November 2000, Senior Deputy President Polites decided to grant the order. In his decision, SDP Polites said that EDS had “made a compelling case” in favour of the order and that “the evidence is overwhelming that EDS has clearly sought in all the circumstances where it has taken over employment of employees from other organisations to ensure that such employees are not disadvantaged”.

Other reasons given by SDP Polites for granting the order were that:

· Confusion would be created if EDS was bound by a multiplicity of awards transmitted from its client companies;

· EDS employees by and large work for EDS and while some may be dedicated to particular employers many work from project to project;

· EDS employees are covered by an EDS certified agreement.

Ai Group strongly endorses the common sense, practical approach taken by Commission in the Employment National and EDS cases.  Such an approach pays heed to the environment in which an employer operates, and deems it to be “unfair” for an employer to be saddled with employment arrangements originating from a different commercial context.

Regrettably, since 31 December 1996, the Commission has not had the power to take this same common sense approach in respect of transmitted certified agreements. This power is even more essential for transmitted certified agreements than it is for transmitted awards because:

· Certified agreements relate to specific enterprises and are more likely to have highly detailed and specific provisions which are appropriate only for the enterprise where the agreement was reached;

· Only allowable award matters are contained (or are enforceable) in federal awards and, therefore, the range of provisions which transmit are more limited than with certified agreements;

· A transmittee can enter into a certified agreement at any time to override a transmitted award, but a transmitted certified agreement cannot be overridden by a later certified agreement prior to the original certified agreement’s nominal expiry date. (s.170LY(1)(b)).

The power for the Commission to make an order under s.149(1)(d) is important to ensure that unfairness does not result due to the transmission of inappropriate awards. However, awards have now been replaced by enterprise agreements as the primary mechanism for regulating workplace industrial relations. In such circumstances it is essential that the apparent drafting oversight which occurred in 1996 be corrected without delay and the Commission’s powers be extended to enable it to order than inappropriate certified agreements not transmit. The provisions of the Workplace Relations Amendment (Transmission of Business) Bill 2001 correct this drafting oversight and give the Commission the necessary increased powers to ensure that common sense can prevail in transmission situations.

2.7 PROVISIONS OF THE WORKPLACE RELATIONS AMENDMENT (TRANSMISSION OF BUSINESS) BILL 2001

For the reasons outlined in the sections above, Ai Group strongly supports the intention of the Workplace Relations Amendment (Transmission of Business) Bill 2001. 

However, we submit that the wording in ss.170MB(2B) and 494(3)(2B) should be amended slightly to make it clear that, in addition to an employer who is bound by an agreement, an employer who will be bound by an agreement (if not for an order of the Commission) can make application to the Commission for an order.  

The current reference to “the employer” in ss.170MB(2B) and 494(3)(2B) could be interpreted to mean that only the transmittor, or the transmittee after the certified agreement has become binding on it, could make application to the Commission. In situations involving the transmission of a business, most transmittees are likely to seek such orders prior to the transmittor’s certified agreement becoming binding upon it. The proposed amendment would permit transmittees to commence their new operations on a firm foundation with certainty about the terms and conditions of employment that they will need to comply with.

This approach is consistent with that taken by Employment National in the abovementioned case (except that Employment National sought a new award). Employment National made its application to the Commission in late 1997 but the CES did not cease operation until April 1998.

3.0 WORKPLACE RELATIONS (REGISTERED ORGANISATIONS) BILL 2001

Ai Group has studied the provisions of the Workplace Relations (Registered Organisations) Bill 2001 and foresees no significant difficulties in complying with its provisions. However, we submit that transitional provisions will be necessary to avoid disturbing long-standing existing practices which are working effectively. For example, various registered organisations have been granted exemptions under s.213 of the WR Act by the Industrial Registrar from the requirement that the Australian Electoral Commission conduct their elections. A transitional provision is necessary to avoid the need for such organisations to reapply for an exemption under s.181 of the Bill. 

ANNEXURE A

EXTRACT FROM Ai GROUP’S SUBMISSION OF NOVEMBER 2000 IN RESPONSE TO THE MINISTERIAL DISCUSSION PAPER

Primary Approach 

In summary, the primary approach which Ai Group favours to overcome the difficulties being experienced with the existing transmission of business provisions in the WR Act is to:

1. define transmission of business in the WR Act as a situation involving the transfer of a distinct economic entity from one employer to another. The following definition is suggested:

“a transfer of an economic entity which retains its identity, meaning an organised 

grouping of resources which has the objective of pursuing an economic activity”;

and

2. further provide that a transmission of business, for the purposes of the WR Act, does not occur where there is a “clean break” in employment between the transmittor and the transmittee (Relevant indicia of a “clean break” would include: termination of employment with appropriate notice or pay in lieu; payout of accrued annual leave and long service leave entitlements; and payment of redundancy pay)

and

3. repeal ss.170MB(1) and 170VS(1) to ensure that the transmission provisions only apply with respect to awards, not certified agreements and AWAs;

and

4. amend s.149(1)(d) to provide that transmitted awards only apply in respect of the business which is transmitted, and not to all of the businesses operated by the transmittee;

and

5. amend the WR Act to provide specific guidance to the Commission on the factors which must be taken into account in exercising its discretion to grant or otherwise an order under ss.149(1)(d).

Specific amendments necessary if Ai Group’s primary approach is not adopted

If Ai Group’s primary approach is not adopted and the transmission of business provisions are to continue to apply with respect to certified agreements and AWAs, then we submit that the following amendments are urgently required:

1. The proposed change in the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999 to make the provision in s.170MB(1) “subject to an order of the Commission” is strongly supported.  This would rectify a serious anomaly in the existing legislation, which apparently arose from a drafting oversight in amending the definition of an award within s.4 of the WR Act. In addition, we submit that s.170VS(1) should be amended in similar terms to provide that the Office of the Employment Advocate has the ability to order that an employer is not bound by a transmitted AWA.  This would then overcome the existing legislative lacunae concerning the ability of parties to apply for the removal or modification of the operation of the transmission provisions.  In respect of applications for such orders, we submit that the Parliament should provide specific guidance upon the factors which the Commission or the Employment Advocate ought to take into account in exercising its discretion to grant or otherwise an order under ss.170MB(1) and 170VS(1).   These factors should include:

· the nature of the agreement(s) in question;

· the nature of the transmission in question (for example, a transmission of business from a public sector entity to a private sector entity should prima facie attract an exemption order on the basis that it would be unfair to impose public sector conditions on an employer operating in a completely different environment - see generally the reasoning of a Full Bench of the Commission in CPSU v Employment National (Print R2508, 26 February 1999, MacBean SDP, Duncan DP, Jones C));

· the effect of granting or not granting the order on the viability of the employer’s undertaking, establishment or service;

· any hardship that may be caused to the employer or the employees if the order is or is not granted;
· the conduct of the employer relating to the transmission; and

· any other matter that the Commission or the Employment Advocate considers relevant.

If the transmission of business provisions are to continue to apply despite the fact that the transmittee is already covered under another award, then we submit that, in considering whether or not to issue an order, the Commission should be required to consider the following additional factor:

· whether upon transmission, the relevant employees will be protected by a federal or state award and/or an enterprise agreement certified, approved or registered by a federal or state tribunal or approving body.

2. The reference to “part of a business” in ss.170MB(1) and 170VS(1) should be deleted.  As set out above in respect of awards, these words cast the transmission of business obligations upon the parties too wide and determine that agreements become automatically binding upon a transmittee, regardless of the actual nature, degree and quality of the transmission.  This imposes a highly artificial approach which may lead to completely disproportionate results for employers and employees. 

3. The words “whether immediate or not” in s.170MB(1), should be repealed to prevent the succession of certified agreements to third parties.

4. Section 170LY(1)(b) should not apply to certified agreements which are transmitted.  Accordingly, a transmittee and its employees would be free to negotiate a new certified agreement which overrides an earlier transmitted certified agreement, an option which is presently denied to the parties by virtue of s.170LY(1)(b).  Under the current regime, the transmittee and its employees are “locked” into the transmitted agreement if it was certified before the parties’ existing agreement was certified, regardless of the operational requirements of the business and the wishes of the parties - a highly unsatisfactory predicament.

5. For the reasons stated in point 4 (above), the provision in s.170VQ(6) should also be amended to provide that it does not apply to AWAs which are transmitted.
In summary, it is submitted that the present regime, as illustrated, serves to encourage litigation rather than cooperative workplace relations.  Accordingly, the above amendments are necessary and desirable in both the public interest and the interest of employers and employees.
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