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To:  Senate Employment, Workplace Relations, Small Business and Education Legislation Committee

Submission in Response to Workplace Relations Amendment (Transmission of Business) Bill 2001

1.
There is no doubt that the transmission of a business can create uncertainty as to the subsequent application of awards or certified agreements.  These problems have arisen largely because of uncertainty as to when a transmission has occurred rather than because of any ambiguity in the legislation. The Workplace Relations Act 1996 (“the Act”) is clear that upon transmission, any awards or agreements binding the transmittor bind the transmittee.

2.
The policy reasons for ensuring that awards and agreements are transmitted along with a business are well known -


(a)
to ensure that employers cannot avoid an award or agreement by transferring a business or part of a business to an entity which is not a party to the award or agreement;


(b)
to achieve some finality in the settlement of disputes; and


(c)
to protect employees from losing their entitlements upon the transfer of a business.

3.
In its efforts to ameliorate the problems arising from business transmissions, the Parliament should ensure that it does not lose sight of these long-standing policy reasons for binding transmittees to awards and agreements.  The Minister, in explaining the purposes of the Bill in his Second Reading Speech, focuses on administrative inconveniences to the employer caused by the current provisions.  He notes that the Australian Industrial Relations Commission has occasionally permitted successors to avoid awards to ensure that these administrative difficulties are avoided.  However, the instances of this occurring are rare.  Section 149(1)(d) of the Workplace Relations Act and its predecessors has always been regarded as a protective provision, the beneficial intent of which transcends administrative inconvenience.  The same considerations should apply to certified agreements, particularly when they are being made the centrepiece of industrial relations.

4.
The Minister states in his Second Reading Speech that the Bill will “overcome the problem of a new employer and its employees being bound by a certified agreement that is not suited to their circumstances and which is not their negotiated agreement.”  However, s.170MB(2A) of the Bill enables employers to unilaterally apply to have an agreement rendered inoperative, employees having only “an opportunity to make submissions”.  This does not achieve an outcome negotiated by the parties.  By contrast, the Act contains processes for achieving negotiated outcomes in relation to certified agreements by allowing for their cancellation (s.170MG) or variation (s.170MD) where both parties consent.  Certified agreements often come about as a result of concerted negotiations and trade-offs by both parties.  An order under s.170MB(2A) will negate those earlier processes and, by dispensing with a requirement to negotiate with employees before effectively cancelling an agreement, will undermine both employee confidence in making agreements and the finality of dispute settlements. It is not an onerous requirement that a transmittee employer should attempt to negotiate with employees before applying to the Commission for dispensation from an agreement negotiated in good faith by employees.

5.
In the case of non-union certified agreements, employees are unlikely to be able to muster the information, resources and courage to put submissions to the Commission in opposition to the new employer’s case, despite their statutory opportunity to do so.

6.
No provision has been made in the Bill to counter the extinction, upon an order being made, of entitlements accrued under an agreement such as leave entitlements or productivity bonuses.  The expectation of these benefits may have persuaded employees to give up other entitlements when negotiating their agreement.

7.
Section 170MB(2B) of the Bill permits “the employer bound by the agreement” to apply for dispensation.  It is clear from the Minister’s Second Reading Speech that the section has been worded to enable an employer who has not yet transferred its business to apply for an order that its successor not be bound. The risk of this section is that an unscrupulous employer may test the waters by applying to the Commission for an order and, if successful, proceed to avoid its own agreement through a corporate restructure involving the transfer of its business to a new entity.  This is exactly what the transmission provisions have always been designed to avoid.  The Bill contains no safeguards for ensuring that such a practice would not occur and it is doubtful whether the Commission would be in a position to unravel or subsequently monitor complex corporate arrangements which might allow this to happen.  Allowing employers to apply for dispensation from a certified agreement before succession takes place goes far beyond the correction of any technical deficiencies or administrative difficulties relating to transmission.  Applications for dispensation from certified agreements should be restricted to successor employers.

8.
There is nothing in the Bill to control the Commission’s discretion in making an order under s.170MB(2A).  This is in contrast to the exercise of the Commission’s discretion (for example) in terminating an agreement after its nominal expiry date under s.170MH.  Under the latter section, the Commission must obtain the views of persons bound by the agreement and make an order to terminate only if an order would not be contrary to the public interest.  Section 170MH has provided a safeguard to employees by enabling the Commission to refuse to terminate an agreement if employees have not been given a reasonable opportunity to negotiate a replacement agreement.
 

9.
Some of the problems for employers arising from the transmission of businesses have recently been ameliorated by the Full Court of the Federal Court’s decision in Stellar Call Centres Pty Ltd v CEPU [2001] FCA 106 (21/2/2001) and the High Court’s decision in PP Consultants Pty Limited v Finance Sector Union [2000] HCA 59 (16/11/2000).  Neither of these decisions had been handed down at the time of the Discussion Paper issued in September, 2000 by the then Minister for Employment, Workplace Relations and Small Business entitled, “Transmission of Business and Workplace Relations Issues,” which canvassed the issues giving rise to the amendments now under consideration.  
� see, for example, George Hudson Limited v Australian Timber Workers´ Union (1923) 32 CLR 413; Financial Sector Union v PP Consultants Pty Limited (1999) 46 AILR ¶4-149


� see, for example, Mount Thorley Operations Pty Ltd re Mount Thorley Operations Enterprise Agreement 1996 (1999) 46 AILR ¶4-160





