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ACCI Submission to Senate Employment, Workplace Relations, Small Business and Education Inquiry into the Workplace Relations Amendment (Transmission of Business) Bill 2001 and the Workplace Relations (Registered Organisations) Bill 2001.

Introduction

On 4 April 2001 the federal Minister for Employment, Workplace Relations and Small Business, Tony Abbott, introduced into federal Parliament the Workplace Relations Amendment (Transmission of Business) Bill 2001 and the Workplace Relations (Registered Organisations) Bill 2001.  These Bills have been the subject of consultation with ACCI and the ACTU, and in the case of the Registered Organisations Bill repeated consultation.  ACCI supports the two Bills, for the reasons and subject to the conditions set out below.  

Debate over labour legislation has for a variety of reasons become heavily politicised, and perhaps at times the actual merits of various provisions in Bills has been overlooked because of this politicisation.  ACCI proposed and the federal Government to its credit decided that certain obviously controversial proposals be deleted from the Registered Organisations Bill to perhaps facilitate proper assessment of the relatively technical changes which remained.  The debate to date has focussed on actual issues and ACCI welcomes this and without being presumptuous seeks to congratulate all parties for the constructive way in which they have approached the issues raised by the Bills.

ACCI’s submission and previous submissions on these issues have been developed in consultation with its member associations, a list of which is attached.  

Workplace Relations Amendment (Transmission of Business) Bill 2001 
The media release issued on the introduction of this Bill into federal Parliament stated that:

‘The Bill will allow the Australian Industrial Relations Commission to assess, on application and on a case by case basis, whether it is appropriate for a certified agreement to transmit upon the transmission of a business, and if so to what extent.

The Commission currently has this power in relation to the transmission of awards.  The Bill would confer a similar power in relation to certified agreements.’

…

The government is continuing its consideration of other matters raised in the Discussion Paper and responses to it.  Rectification of the statutory scheme in relation to transmission of certified agreements should not be further delayed.’

The Position Under the Industrial Relations Reform Act 1993

Under s.170MM which operated prior to the 1996 Act, a Full Bench of the Australian Industrial Relations Commission had the power to terminate a certified agreement other than by agreement to terminate, in the following circumstances:

‘(4)
[Options available to Full Bench on findings] If the Full Bench finds:

(a) in the case of any agreement – that the continued operation of the agreement would be unfair to the employees covered by the agreement; or

(b) in the case of an agreement that does not apply only to a single business, part of a single business or a single place of work – that the continued operation of the agreement would be contrary to the public interest;

it may do any of the following:

(c) by order, terminate the agreement;

(d) accept an undertaking from all or any of the parties in relation to the operation of the agreement;

(e) permit the parties to vary the agreement.’

This power of the Commission was removed with the introduction of the Workplace Relations Act 1996.  Now termination can only occur if a ‘valid majority’ of the employees whose employment is subject to the agreement at the time genuinely approve its termination [s.170MG].

The present Bill would restore a power of the Commission to terminate an agreement without agreement, although in different terms to those which applied prior to 1996.  These previous arrangements are something of a precedent for now providing the Commission with the power to vary or terminate a certified agreement without consent.

The Need for this Bill

This Bill has very strong support amongst ACCI’s member associations, which include all of the peak regional chamber and other associations, and most of the most important national industry associations.  The existing transmission of business provisions can cause a wide range of problems, and it would be of assistance to industry as well as consistent with all reasonable equity arguments for the Australian Industrial Relations Commission to be given the power it previously had to vary the transmission of certified agreements.

An illustration of the circumstances which lead to this unanimous support amongst Australia’s employer associations is provided by the following confidential case study based actual circumstances which occurred:

A business purchased a large supermarket, which the owners for unknown reasons sought to sell despite good revenue and prospects for the business.  When the new owners started operating the premisses they were immediately visited by the trade union covering the supermarket to remind them of the need to observe the terms of an enterprise agreement which the previous owners had entered into, and which was well in excess of the terms and conditions applying in competitor supermarkets.  The owners had not been aware of this agreement, and when they read its terms discovered that they would not be able to operate profitably.  

This case study is a good example of the way in which inappropriate decisions of one employer flow on to another employer under the existing transmission provisions.  It is easy to say that the new owners should have taken steps to find out about the agreement and compared it to industry norms, or that the owners should then have sought to renegotiate its terms.  However one appropriate solution might have been an application to vary the terms of the agreement to enable the business to survive.

Another illustrative and confidential case study based on actual circumstances is the following:

A business is looking at acquiring or merging or expanding their business to acquire a similar operation and the business that they are looking at acquiring has a certified agreement.  As the law currently stands the acquiring employer cannot seek to modify that current agreement while it is nominally in force, and the acquiring business is looking at a new certified agreement but it cannot take any steps in its proposed agreement to deal with staff of the business under the earlier certified agreement, because the priority system provides that a prior made and non-expired certified agreement is not affected by a later made certified agreement.  In practical terms the new business cannot integrate the businesses because they cannot vary the terms of the existing agreement, except to have a valid majority of people under the agreement agree to cancel it. 

The point is that if a new agreement could be developed it would have to pass the no disadvantage test of the two awards but it would be a global test in respect of both work groups, eg. one of the agreements might provide for better leave provisions and another different hours for work, which could be integrated and still in a global sense not leave the workforce worse off and be approved by a valid majority, but this course cannot be followed currently.  We are simply asking for a procedure to enable the Australian Industrial Relations Commission to look at all these issues.

The Bill is a moderate Bill.  It is not a radical or extreme response to the problems arising from the existing transmission of business provisions.  It deserves to be examined on its merits.

Explanation of the Bill

Schedules 1(1) to 1(4) – amending each subsection of section 170MB (Successor employers bound), which is the provision of the Workplace Relations Act 1996 which provides that successors or transmittees of employers party to agreements are bound by those agreements: in each subsection (170MB(1)(d), 170MB (1)(f), 170MB (2)(f) to include the sentence “subject to any order of the Commission”. 

Schedule 1(5) – a new subsection 170MB(2A) which allows the Commission to make an order that the new employer who is the successor, transmittee or assignee is not bound by the certified agreement, or is only bound to the extent specified by the order.   New sections 170MB(2B) and 170MB(2C) allow employers bound by the certified agreement to make applications to the commission and other parties bound by the agreement the opportunity to make submissions. 

ACCI understands that this would enable either an employer bound by an agreement to so apply before transmission of the business has occurred and to make the termination of a certified agreement conditional on a particular sale occurring, or would enable once the transmission has occurred the transmittee to make this application.  It is in ACCI’s respectful view essential that both forms of application be open.  If ACCI’s understanding is not correct it would be highly desirable for the Bill to be amended so that it has this effect.

The first form of application would obviously be of importance to any employer considering the purchase of a business, particularly where that employer already had in place appropriate safety net award or certified agreement arrangements.  The Commission could in considering whether to make the order conditional on transmission take account of the circumstances of the proposed new employer, and whether the safety net or certified agreement provisions that would apply in place of the old certified agreement were appropriate.  This sort of conditional order would provide purchasing employers with real certainty about the labour cost arrangements that would apply, and whether the business they intend to purchase could be a profitable or going concern.  It is obviously of importance for new owners to be confident of whether or not a business they are considering purchasing would be profitable, because this goes to the heart of the proposed transaction.  Without that certainty the whole purchase could be nothing more than a risky gamble, dependent on a later order of the Commission which could not be predicted with any certainty.

The second form of application logically flows from the fact of transmission so that ‘the employer’ is now the transmittee.

With respect to s.170LK agreements, if an organisation wishes to make a submission, it must satisfy three tests set down in a new section 170MB(2D): the organisation must have at least one member a) whose employment is subject to the agreement, b) whose industrial interests the organisation is entitled to represent in relation to work that is subject to this agreement and c) who requested the organisation to make the submission.  

Schedule 1(6) – Repeal of the existing subsection 494(3)  (within Part XV of the Act – Matters referred by Victoria) - and insertion of a new subsections 494(2A), 494(2B), 494 (2C) and 494 (2D).  These are identical to the new subsections described above in schedules 1(1) to 1(5).  

Workplace Relations (Registered Organisations) Bill 2001

This Bill was introduced into federal Parliament on 4 April 2001 by the federal Minister for Employment, Workplace Relations and Small Business, Tony Abbott.  

The Consultative Process

The introduction of this Bill follows a long process of consultation with employer associations and trade unions and others.  In particular the federal Government issued a Discussion Paper, followed by an Exposure Draft Bill, and then discussion took place in the NLCC Committee on Industrial Legislation on the terms of the draft Bill.  This Committee process is the fourth opportunity for unions and employers and others to put views.

At ACCI’s urging the Government authorised the ACTU to make known to its constituent unions on a confidential basis the terms of the Bill, to enable the ACTU to properly consult its members and to enable the unions to be properly apprised in detail about the way in which the Bill would affect them.  This would facilitate a more reasoned process of discussion and perhaps lessen the tendency to ‘jump at shadows’ which exists on all sides when Bills affecting interests are under development.  Comments were made at each stage by ACCI and the ACTU, and others. 

ACCI has always been of the view that this Bill should be worked through with trade unions and employer associations with the aim of developing a sensible, balanced approach to the internal affairs of registered organisations, including registration, amalgamation, disamalgamation, financial reporting, rules and elections.  ACCI suggested for this reason that a number of major policy changes which would inevitably be contentious and disagreed between ACCI and the ACTU and federal Government should be removed from the Bill. Major policy changes which had been provided for in the Discussion Paper and Exposure draft Bill have been deleted, including provision for disclosing and accountability of political donations, payment by registered organisations for the conduct of elections by the Australian Electoral Commission, and special criteria to make it easier for enterprise unions to be registered.  The second reading speech states in relation to these major policy changes that: ‘If those matters are to proceed by way of legislative amendment, that will occur through separate single issue legislation.’
The evidence suggests to ACCI that extensive efforts have been made to facilitate an agreed approach to the issues raised by the Bill.  ACCI is also supportive of and welcomes attempts made by the federal Government to work with the ALP in development of the Bill, and commends the willingness of the ALP and Australian Democrats to at least seek to look at proposals in good faith in what seems to be particularly polarised area of public policy. 

The media release issued by the Minister on the introduction of the Bill states:

‘I publicly acknowledge the input of the Australian Chamber of Commerce and Industry, the Australian Council of Trade Unions, employer and employee organisations, and the accountancy profession.  Where policy differences on technical matters have arisen, they have been minimised, and major policy differences have not been proceeded with in this generic Bill.’

The second reading speech comments:

‘The government has made extensive revisions to the Bill in response to submissions made by trade unions, employer organisations, accounting professionals and other parties.  The practical experience reflected in many of these submissions has been invaluable in developing legislation that will be effective in its operation.

More recently consultation has occurred through the formal processes of the Committee on Industrial Legislation, a tri partite committee of the National Labour Consultative Council.  Indeed, introduction of this Bill has been delayed until now to enable these consultative processes to be fully exhausted, and differences of view on policy or drafting minimised.  In making these refinements, the government has excised from the Bill the more contentious policy issues that arose during this process – such as changes to the criteria for registration of enterprise unions, disclosure and accountability of political donations made by industrial organisations, and part funding by organisations of the cost of their industrial elections conducted by the Australian Electoral Commission (which are currently totally publicly funded).  If those matters are to proceed by way of legislation amendment, that will occur through separate single issue legislation.’

The Effect of the Bill

A principal effect of the Bill when enacted will be to place the registered organisation provisions of the Workplace Relations Act 1996 into a separate Act.  ACCI proposed this change as a way of simplifying the Act in response to a question from Senator Murray, of the Australian Democrats, during debate on the Workplace Relations (More Jobs, Better Pay) Bill.  The overwhelming majority of users of the Act do not refer more than occasionally to the registered organisation provisions of the Act.  They may however frequently and continually refer to the Act’s provisions on awards and agreements.  It therefore makes sense to put into a separate Act the infrequently used provisions as a way of simplifying the structure of the Act.

In addition, some largely technical amendments are made to various provisions relating to the financial accounts, and elections in registered organisations.  Major policy changes which had been provided for in the Discussion Paper and Exposure draft have been deleted, including provision for disclosing and accountability of political donations, payment by registered organisations for the conduct of elections by the Australian Electoral Commission, and special criteria to make it easier for enterprise unions to be registered.  The second reading speech states in relation to these major policy changes that: ‘If those matters are to proceed by way of legislative amendment, that will occur through separate single issue legislation.’
The principal changes introduced with the Bill are that the Bill would if enacted:

.
introduce prohibitions on discriminatory conduct taken against a person who is involved in the formation or registration of a new employee association [cl.19-22, p.26]

.
amend the grounds for deregistration of an organisation to include situations where an organisation or a substantial number of its members has breached court orders concerning freedom of association, industrial action, discriminatory conduct relating to the formation or registration of an employee association or withdrawal from an amalgamation, or serious contraventions of financial requirements under the Act [cl.31-34]

.
make technical improvements for making applications to withdraw from an amalgamation of two or more organisations, and extend the time limit within which such applications may be made [cl.103-125, p.102];

.
align financial accounting and reporting requirements of organisations with those applicable under the Corporations law, including changes to:

· the manner of the preparation of accounts and reporting processes;

· the provision of information to members and access by members to financial information, for example by introducing requirements to comply with Australian Accounting Standards and to provide general purpose financial reports [cl.227-268, p.208];

.
establish a range of fiduciary duties for officials of organisations in relation to financial management functions in line with those that apply to company directors and employees under the Corporations Law [cl.272-281, p.243];

.
empower the Federal Court to invalidate rules of organisations which are discriminatory [cl.140(d), p.132];

.
require organisations to regularly purge their records of non-financial members, to improve the records used for industrial elections and reporting purposes [cl.170, p.163];

.
introduce a penalty for giving false or misleading information concerning resignation [cl.174, p.167];

.
require organisations to provide information to its members on request concerning payments made in relation to payroll deduction arrangements for union dues [cl.244(2)(a), p.220];

.
introduce civil penalties for breaches of procedural requirements in relation to elections [list in cl.284, p.252];

.
replace existing offence provisions concerning breaches of financial accounting, reporting and fiduciary duties offences with civil penalties, whilst retaining criminal penalties for the most serious breaches [list in cl.284]; and

.
bring offence provisions into line with other Commonwealth legislation [scattered throughout Bill, eg.civil penalty provisions for financial reporting similar to that in Corporations Law, election offences consistent with Cth. Electoral Act].

The financial accounting provisions arose from a report commissioned in 1998 from Blake, Dawson and Waldron, which examined the appropriateness of existing financial reporting obligations and options for reform of those provisions.  The current proposals are the first major review of financial accounting provisions since the introduction of the Industrial Relations Bill 1988, which became the Industrial Relations Act 1988, and a subsequent review of financial accounting provisions which took place in 1989, again on the basis of a commissioned report which took account of the obligations on other corporations.  This report was commissioned from Ernst and Whinney.

In both its comments on the terms of reference for the Ernst and Whinney report and on the more recent proposals ACCI has always argued that the financial obligations under corporations law are a relevant factor but have to be applied having regard to the actual circumstances of registered organisations:

‘As a matter of general principle ACCI supports applying ordinary rules of probity etc to registered organisations, including those introduced relating to corporations under the Corporations Law which are appropriate to be applied to registered organisations having regard to any differences in the nature of registered organisations.’

ACCI is not aware of any major problems with the reform proposals, which seem to be generally sensible and balanced.

This Bill does not relate to matters that directly affect the interests of employers in the way that recent reforms to unfair dismissal laws, awards, the laws on strikes and secondary boycotts do.  The justification for these provisions is the general public interest in ensuring that federally registered trade unions and employer associations meet community standards on matters of financial accounting, elections and other internal matters.  Employers also have an indirect interest in ensuring that trade unions they deal with are properly accountable to their members.  Some employers are members of federally registered employer associations and therefore have a direct interest in the accountability provisions, although most employer associations are not federally registered.

This is reflected in the origins for example of the financial accounting provisions of the federal Act, which have been described in the following terms:

‘The genesis of the provisions lies in the final report of the Royal Commission into Alleged Payments to Maritime Unions (the Sweeney report, 1976) which concluded that ‘the current legislative and regulatory provisions do not meet the objectives of protecting the interests of members and the public where the financial affairs of registered organisations are concerned’.  Although the Commission only considered the accounting practices of a few unions, the report included detailed recommendations for legislative amendments to provide new financial-accounting requirements for all federal unions.  The Conciliation and Arbitration Act was amended in 1977 and again in 1980 to include comprehensive provisions dealing with the financial management of unions.  Although the provisions are based on the recommendations of the Sweeney report, there are some important departures and omissions.’

The history of the regulation of election provisions in the federal Act is well summarised in the recent federal Parliament Joint Standing Committee on Electoral Matters Report of the Inquiry into the role of the Australian Electoral Commission (AEC) in Conducting Industrial Elections, October 1997, at pp.5-12.  This report is an important source of the provisions of the present Bill, with the changed proposed in most of the eighteen recommendations being included in the Bill.  It is also worth noting that it was a unanimous report, endorsed by the Coalition, ALP and Australian Democrats.

In summary, various secret ballot provisions were repealed by federal Parliament in 1928, and:

‘Thereafter, the CA Act contained no provisions governing the conduct of industrial elections until the passage of the Commonwealth Conciliation and Arbitration Act 1949.  Election rules were enforceable by members only in the same way as other rules of organisations, that is, by an application to the Court for an order giving directions for the performance or observation of any of the rules of an organisation by any person under an obligation to perform or observe those rules, or under the general law.

….

An illustration of the mischief which the 1949 Act was intended to remedy is to be found in the judgement of Dunphy J. in Re FIA, which was an inquiry into elections held in 1949 for offices in the Federated Ironworkers’ Association of Australia and in the Sydney Metropolitan Branch of that organisation.  Dunphy J. found that there had been ‘forgery, fraud and irregularity on a grand scale.’ [p.8]

These provisions have been repeatedly amended since that time, but the basic structure of these provisions has remained.  It is worth noting that Australia was considerably in advance for example of the United Kingdom in introducing these provisions.  In the UK regulation of the internal affairs of trade unions did not really commence until the Thatcher years, commencing in 1979, and the legal tradition was one of no legislative regulation of election provisions or other matters relating to the internal affairs of trade unions:

‘Historically, legislation played little part in regulating the internal affairs of trade unions.  In 1871 trade union purposes were accorded protection against the doctrine of restraint of trade in a statute which reflected the principle that unions were autonomous bodies which should be free to determine and enforce their own constitutions.  Although the courts subsequently asserted jurisdiction to ensure that unions operated according to their constitutions, the principle of non-intervention by statute remained largely intact, the major exceptions being in the areas of union political activities and mergers.  This pattern was broken in 1971, when the relationship between unions and their members was subjected to a detailed scheme of statutory regulation.  In 1974 the principle of union autonomy was to a large extent restored.  From 1980 onwards, however, the activities of unions have been subjected to an increasing degree of external regulation both as regards their relationship with their members and their internal organisation.  This process began slowly, with the enactment of legislative protection against unreasonable exclusion or expulsion from a union where a closed shop was in operation.  The year 1984 brought much more extensive intervention, when statutory requirements to hold periodic elections for specified union offices, ballots before industrial action, and periodic review of ballots for political funds were introduced.  In 1988 these requirements were extended and further rights for individual union members were introduced, most notably restrictions on the types of conduct for which they could be disciplined by unions.  In 1990 additional restrictions on the conduct of ballots were introduced, and these were further extended in 1993.  The 1993 legislation also prevented unions from excluding or expelling individuals from membership except in circumstances permitted by the legislation.  In the light of these developments, the scope for union autonomy has been considerably diminished.  A further important development has been the creation of a Commissioner for the Rights of Trade Union Members, who is empowered to assist individuals who wish to bring legal proceedings against their unions.’
  

The thrust of these changes has been left largely untouched by the Blair Labour Government, which has been in office for some years.

The argument in Australia and the United Kingdom has traditionally been that trade unions and employer associations are voluntary bodies and should not be subject to undue interference in their internal affairs.  This is an argument which is easily overstated, and for example has been used on occasion to question whether there should be any regulation at all, which is in ACCI’s view clearly untenable.  There is after all a public interest in the internal affairs of unions and employer associations being conducted in an appropriate manner, having regard where appropriate to for example regulation of similar matters in other corporate bodies.  Nevertheless it is correct that regulation should be of a sensible and balanced nature, which is workable in the sense that it is proportionate to the evils and problems it seeks to correct and does not make ordinary operations of the association unduly difficult or restrictive.  There is no justification for regulation for the sake of regulation.  On our understanding of the Bill these general objectives are met.  Objections made by trade unions which we are aware of seem to be primarily of a relatively technical nature which do not go to the core of the Bill.  

We understand their objections to include the following:

.
there is no merit in a separate Registered Organisations Act.  ACCI sees merit in this for reasons of simplification.  A separate Trade Union Act was in place in most State jurisdictions for most of this century, without causing any harm;

.
the proposal to extend the disamalgamation process abandons the Government commitment to some finality to amalgamations.  It has to be remembered that the disamalgamation process arose from a legislatively coercive process of amalgamations which was determined by the ILO Governing Body Freedom of Association Committee on ACCI’s complaint to be in breach of fundamental principles of labour rights.  Little use of the disamalgamation procedures has been made perhaps because of the logistical difficulties of the process and it does not prima facie seem unreasonable to extend it for one more period.

ACCI hopes that these objections, and any objections of the Australian Labor Party or Australian Democrats or others can be worked through in a sensible and constructive manner.  ACCI is certainly not wedded to every clause in exactly the terms it is presently in the Bill, and would be happy to assist in any constructive debate if it could provide assistance.  There is however no justification in our view for rejecting or radically amending the Bill.

MEMBER ASSOCIATIONS

ACT Chamber of Commerce and Industry

Australian Business Ltd

Chamber of Commerce and Industry Western Australia

Confederation of ACT Industry

Employers First

Northern Territory Chamber of Commerce and Industry

Commerce Queensland

Business South Australia

State Chamber of Commerce (New South Wales)

Tasmanian Chamber of Commerce and Industry

Victorian Employers' Chamber of Commerce and Industry

Australasian Soft Drink Association

Australian Associated Brewers

Australian Bus and Coach Industry Association

Australian Chemical Specialities Manufacturers Association

Australian Hotels Association

Australian International Airlines Operations Group

Australian Mines and Metals Association

Australian Paint Manufacturers' Federation Inc.

Australian Shipowners Association

Australian Sugar Refiners' Industrial Association

Australian Wool Selling Brokers Employers' Federation

Cement Industry Federation Ltd

Entertainment Industry Employers Association

Housing Industry Association

Insurance Council of Australia

Iron and Steel Industry Association

Life Investment and Superannuation Association of Australia

Master Builders Australia

National Electrical Contractors Association

Pharmacy Guild of Australia

Plastics and Chemicals Industries Association

Printing Industries Association of Australia

Retailers Council of Australia

Victorian Automobile Chamber of Commerce
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