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Workplace Relations (Registered Organisations) (Consequential
Provisions) Bill
Part 1 – Introduction

Regulation of Industrial Organisations 

1.1 Industrial organisations enjoy a special legal and industrial status within the federal workplace relations system.  As representative bodies, employer and employee organisations enjoy a number of privileges, including the ability to be party to awards and, in the case of unions, agreements, in their own right.  Unions also have the right to enter workplaces to investigate suspected breaches of industrial instruments and the right to engage in protected industrial action in pursuit of a single business certified agreement.  These rights are such that a robust and balanced regulatory system, that provides for registration and the cancellation of registration of industrial organisations, is required. 

1.2 The regulation of industrial organisations is intended to ensure that organisations conduct their affairs in a way that is consistent with the objectives and effective operation of the system.  These objectives have changed significantly over the last decade with the focus of the workplace relations system now on agreement-making at the workplace level and the direct involvement of employees in workplace decision-making.  The Workplace Relations (Registered Organisations) Bill 2001 would update the regulatory scheme for registered organisations to reflect the new focus of the workplace relations system.

Development of regulation of industrial organisations

1.3 Since the commencement of the Conciliation and Arbitration Act 1904, statutory regulation has evolved to provide a balance between the rights and the responsibilities of industrial organisations registered in the federal system. The obligations upon registered organisations with respect to their internal structures, decision-making processes and reporting obligations have developed as the advantages that accrue to organisations registered in the federal system have increased. 

1.4 The Conciliation and Arbitration Act established criteria for registration of employee and employer associations and conferred on the Arbitration Court the power to deregister organisations that failed to observe their own rules or whose rules where found to impose ‘unreasonable or oppressive conditions on members’. Later amendment to the Commonwealth legislation gave the court the power to direct organisations to amend defects in their rules and to make orders that union rules be observed.
 

1.5 Whereas the regulation of industrial organisations from 1904 to the late 1940s was chiefly concerned with registration requirements and the observance of rules, the amendments of the Chifley government in 1949, which were built on by the Menzies Government from 1951, reflected an enhanced focus on the democratic process of industrial organisations.  Prior to 1949 organisations registered under the Conciliation and Arbitration Act were wholly responsible for their own elections.  The 1949 amendments introduced powers for inquiry into industrial elections and for members to petition the Industrial Registrar to conduct elections. These provisions marked the beginning of a recognition that transparency and democracy in the decision-making processes of industrial organisations are important for the protection of members and the wider community and also that there is a role for government in promoting democratic structures and processes within organisations. 

1.6 Provisions introduced in 1949 (and expanded by the Menzies government in 1951) allowed union officials to pass conduct of elections to an external body, such as the Commonwealth Electoral Office (now the Australian Electoral Commission).  Further amendments by the Menzies government in 1951-52 introduced the secret ballot requirement for industrial elections.
  The 1959 amendments provided that costs (other than those that would have been incurred by the organisation if it ran the election itself) would be met by the Commonwealth. 

1.7 In addition to regulating the conduct and processes of industrial organisations, federal legislation has also evolved to regulate access to membership and the rights of employees and employers to join (or more recently not to join) an industrial association. The Conciliation and Arbitration Act introduced protection for the right to join an industrial organisation.  Under the provisions of the original Act, employers were prohibited from dismissing employees for reasons related to membership of an association.  An equivalent protection was provided for employers that were members of an organisation.  

1.8 The prohibitions on discriminatory conduct have been progressively extended to address matters such as failure to take part in industrial action and participation in a secret ballot.  The focus of these provisions was on protecting members of organisations and industrial conduct.  The IR Act extended the scope of protection available, but retained the focus on members of organisations. 

1.9 The WR Act further extended the protection available to ensure the freedom to join, or not join an industrial association and to protect members against unfair treatment by organisations
1.10 Over time, then, statutory regulation of registered organisations has developed to encompass the content of the rules of organisations, reporting and accounting obligations of organisations and procedures for elections, amalgamation and disamalgamation and resolving demarcation disputes.  However, the regulatory framework within which organisations operate has changed comparatively little in recent times compared with the changes to the other features of the workplace relations system.  

1.11 Since the early 1990s the Australian labour market and workplace relations system have seen profound change associated with microeconomic reform.  The most significant change in the workplace relations framework has been the shift from a centralised wage-fixing system to a system of enterprise and workplace-level bargaining.  In this respect, the pace of change of the workplace relations framework has outstripped the rate of adjustment of the regulatory scheme for registered organisations.  

1.12 The regulation of the internal affairs of organisations was not substantially amended by either the Coalition’s 1996 reforms, nor by Labor’s 1993 amending Act.
 There have not been any significant amendments to these statutory provisions since the Hawke government’s 1988 legislation (which arose out of recommendations of the 1985 Hancock report), and some of the current regulatory provisions have remained unaltered for decades.  In the face of recent fundamental changes to the system, the scheme regulating organisations also needs to be updated to ensure that it remains relevant and effective.  

The Changing Workplace Relations System

1.13 Since the early 1990s there has been general support for moving the focus of the industrial relations system away from centralised determination of wages and conditions through industry and occupational level awards to the setting of wages and conditions through agreements reached at the enterprise and workplace level.  Whilst differing approaches were advocated, the need to make enterprise agreement-making a core aspect of the system was endorsed by both major political parties, all major employer associations, the ACTU and the majority of individual unions.   As a result, formalised enterprise bargaining was introduced into the industrial relations system in 1991, through implementation of the Commission’s ‘enterprise bargaining principle’.

1.14 The federal Industrial Relations Reform Act 1993 sharpened the focus on enterprise level bargaining and introduced a limited right to engage in protected action in support of such bargaining.  With the WR Act, the emphasis on the workplace as a locus for agreement-making increased and it became the focus of the overall workplace relations system.  For the first time, federal legislation encouraged a direct relationship between employers and employees and decision-making at the workplace level and the objects of the Act were amended to reflect this new focus—the objects of the WR Act state that the Act is directed towards ‘ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace’ (paragraph 3(b)).

1.15 A limited right to take protected industrial action in support of claims in respect of proposed (single business) agreements was provided as part of the enterprise bargaining framework.  The significant immunities afforded unions by these new provisions increased the need for mechanisms to ensure genuine employee involvement in decision-making.

1.16 These reforms empowered employees to participate directly in decision-making about workplace and employment arrangements.  As a consequence, it became clear that there was a need to also empower employees to make choices about how they would interact with their employer, including whether or not they would do so through a union.

1.17 The Coalition Government supported and promoted choice in relation to representative arrangements.  In his second reading speech for the Workplace Relations and Other Legislation Amendment Bill in May 1996, the then Minister for Workplace Relations, the Hon. Peter Reith, MP, stated that the principle of freedom of association is ‘[a]mong the fundamental principles underpinning the government’s industrial relations policy’.  

1.18 In expression of this principle, the WR Act extended the protection for freedom of association which had been developed in the federal jurisdiction since 1904.  The WR Act extended protection for the right to join and the right not to join an industrial organisation, including by extending prohibited conduct to include threats to refuse to employ a person or threats to discriminate against a person in the terms and conditions on which employment is offered.  Clauses in awards and agreements which gave preference in employment to union members were also prohibited, putting union members and non-members on an equal footing.

1.19 Under the WR Act choice in representative arrangements extends beyond the choice as to whether or not to join an industrial association.  The Government also sought to provide greater choice in relation to the form of representation, for example by providing greater scope for competition between organisations.  

1.20 In order to provide for greater choice of representation, the Coalition Government, through the WR Act:

· relaxed the ‘conveniently belong’ restriction on the registration of a new organisations;

· reduced the minimum membership requirements for registration of new organisations;

· provided for disamalgamation of previously amalgamated unions; 

· provided for the registration of enterprise unions; and

· limited the circumstances in which exclusive representation orders (section 118A) could be made.

1.21 The WR Act also gave employees the choice of making either an individual or collective agreement directly with their employer without the need for external representation.  These amendments reflected a major policy shift in organisational arrangements, consistent with the needs of the enterprise bargaining system for flexibility and choice and the demands of a changing economic and social environment.

The Changing Environment For Industrial Organisations

Trends in trade union membership

1.22 The extension of the protection of the right for employers and employees to choose whether to join an industrial association, including the abolition of arrangements giving preference in employment to unionists, was particularly important in light of the decline in union membership levels in Australia during the 1980s, and more particularly during the 1990s. 

1.23 In 1980 approximately 50 per cent of employees were union members (almost 55 per cent of males and 43 per cent of females), by 1990 this had fallen to 40.5 per cent (45 per cent of males and 34.6 per cent of females), and in 2000 these numbers were further reduced to 24.7 per cent (26.3 of males and 22.8 per cent of females).  Although the 2000 figures show a slight increase in absolute membership numbers (an increase of 23 600 to 1,901,800 members from 1,878,200 members in 1999) this increase was not sufficient to keep pace with the growth in the labour market.

1.24 Whilst a number of explanations have been advanced to explain this decline in membership, most commentators agree that a multi-factor explanation is required.  Structural changes in the economy, leading to faster employment growth amongst: small workplaces, the private sector, industries and occupations with historically low union density, and atypical employees have probably been responsible for about half of the decline in union density in the 1980s.
  Other possible influences include changes in workforce composition especially the growth in female employment; changes in public policy towards unions; changes in employer approaches to unions; quality of service provided; and the abolition of closed shops and preference for unionists in most Australian jurisdictions.  

1.25 More recently changes in public attitudes to unions and collectivism, created by a shift in value systems among the populace in most industrial economies, has been advanced as a contributing factor in membership decline.  Professor Mark Wooden has suggested that  ‘the values and interests of wage earners have been shifting away from a collectivist orientation, with its emphasis on solidarity and equality, the common good, and the need for rational authority structures, towards a more individualist orientation, which places more emphasis on self-interest and personal development.’

1.26 These trends reinforce the need, in the changing workplace relations environment, to provide for choice, not just in relation to whether or not to join a union but also choice as to the form of employee representation.

Structure and accountability

1.27 Within the Australian union movement there have long been calls for a rationalisation of unions and shift away from occupational to industry unionism.  The constitution of the ACTU, formed in 1927, included a commitment to ‘the transformation of the trade union movement from the craft to an industrial basis, by the establishment of one union in each industry’.
  

1.28 However, it was not until the 1980s and early 1990s, under the Accord between the ACTU and the Hawke/Keating Labor Governments, that the union rationalisation agenda was significantly progressed. 

1.29 In 1985 the Hancock Committee, established by the Labor Government in 1983 to review industrial relations law and systems in Australia, concluded that the multiplicity of unions registered and operating in Australia impaired their effectiveness in representing the interests of members and increased the likelihood of demarcation disputes.
  They recommended that some impediments to union amalgamation be removed, but also cautioned against ‘attempts to ‘direct’, by legislation, a free trade union movement down a path of restructuring that it does not wish to follow.’

1.30 In Australia Reconstructed, the 1987 joint ACTU/Trade Development Council report based on a study of unions in Western Europe, a complex process of simultaneous union centralisation and devolution was proposed.  The case for a rationalisation of the number of unions in Australia, with a concomitant centralisation of union resources and strategy was made strongly.  However, it was argued that this must be accompanied by a process of democratisation and mobilisation at the local level.

1.31 Union rationalisation through amalgamation was formally adopted as ACTU policy
 and a plan to effect the rationalisation of unions was developed which relied on restricting the representation rights of some unions and promoting the rights of others.
  Critical to the success of this agenda was the ability of the ACTU to effect strong central control over union coverage and representation rights.  Shortly thereafter in 1991, the Labor Government amended the IR Act to ensure smaller unions amalgamated.  These amendments increased the minimum membership requirements for new organisations and strongly facilitated that approval of proposed amalgamations. 

1.32 From 1991, with the combined legislative and ACTU direction, union rationalisation occurred very rapidly with a decline from 146 federally registered unions in 1988 to only 61 by December 1993 and to 47 by the end of 1995.  Between 30 June 1991 and 1 July 1992 alone, the number of federally registered unions decreased by 31. For the same periods in 1992-1993 and 1993-1994 there were reductions of 28 and 14 respectively.

1.33 By the mid-1990s it was being suggested that the outcome of many of these amalgamations was top-heavy and unresponsive union bureaucracies who were inaccessible and, in some instances, less accountable, to the membership.  Within the union movement, Mr Peter Sams, the then Secretary of the NSW Labor Council, called for dismantling of union amalgamations that were not working successfully.
  The Assistant Secretary, Michael Costa, argued that ‘super unions’ were ‘beset with growing disenchantment from both officials and the membership.  The super unions have become unresponsive and bureaucratic.’

1.34 Similarly, the 1995 Evatt Foundation publication Unions 2001, in acknowledging that ‘without the requirements of legislation it is unlikely that many unions would have willingly taken the amalgamation question to a general membership ballot’, questioned whether the second element of the process envisaged in Australia Reconstructed, (‘member control through decentralisation’) had been achieved.

1.35 Whilst Unions 2001 argues that the amalgamation strategy has been generally successful, the authors acknowledge that there are instances where this is not the case and that many members expressed dissatisfaction with the outcomes.  For example, a union member is quoted as saying ‘a lot of top union people are distancing themselves from the union members. It’s us and them type of thing: it used to be us and them against management. But a lot of top union people are getting that way they want to dictate: they are not willing to listen.’
  

1.36 As early as 1995, Unions 2001 also suggested that there was a basic tension between concepts of leadership and membership empowerment within amalgamated unions.  It argued that whilst there has been a significant power shift from the ACTU to unions, the devolution within those unions had been less obvious and in fact was being driven incidentally by enterprise bargaining and by legislative requirements rather than by unions themselves.

1.37 In introducing the WR Act in 1996, Minister Reith reflected these concerns about the amalgamation process when he said that ‘[a]malgamations occurred after 1991 in the context of pressured circumstances’.  In response to concerns about the way that amalgamations had been progressed the Government provided an avenue, through new disamalgamation provisions, for members to deal with situations in which amalgamations had turned out to be unsatisfactory.

1.38 The disamalgamation provisions formed one part of the Government’s approach to providing employees with greater choice in form of representation.  Provision for enterprise-based employee representation structures (enterprise unions), relaxation of the ‘conveniently belong’ restriction and reducing the minimum membership requirements for the registration of new organisations, and limitations on the circumstances in which exclusive representation orders could be made also contributed to this objective.

1.39 These amendments were necessary to ensure that workplace level representative arrangements were sufficiently flexible and responsive to allow employees and employers to work cooperatively to deliver the productivity gains necessary to underpin wage increases delivered through agreement-making.

1.40 The demands of an enterprise-based bargaining system for industrial organisations that are responsive and accountable to members were also reflected in other WR Act amendments which strengthened the powers of the Industrial Registrar to ensure that organisations meet the financial accounting and reporting requirements of the Act (see new sections 280A and 280B
).  In introducing these changes the Government also indicated that a further process of review of the regulation of industrial organisations, with a view to improving the accountability of organisations to their members by improving the financial accounting and reporting provisions, would be conducted.

1.41 Blake Dawson Waldron were commissioned to conduct the review, and their report, ‘Review of current arrangements for Governance of Industrial Organisations’ (the BDW report), was released for public comment by Minister Reith in August 1998.
  The BDW report recommended a number of changes to improve the governance and accountability of industrial organisations.  The recommendations were developed in light of submissions received and proposed amendments which would, while recognising the representative nature of industrial organisations and the need for appropriate and specific regulation of their activities, impose more contemporary standards on registered organisations in areas such as accounting practices. 

Responding to the changing environment

1.42 In providing the choice in representation arrangements consistent with the demands of the enterprise-based bargaining system, the WR Act posed a number of challenges to unions.  In this new era, particularly in a context of declining levels of union membership, unions could no longer rely on the special industrial status they enjoyed under the centralised system which gave them a monopoly over employee representation.

1.43 However, the WR Act also provided opportunities for unions to improve their service delivery and responsiveness to members.  In introducing the WR Act, Minister Reith stated that the ‘legislation will assist unions who are seeking to be effective in providing a good service to their members.  Far from withering away, entrepreneurial unions will succeed in this environment.’  He acknowledged that some unions were already responding by looking at innovative approaches to providing services to members.
  

1.44 There remains scope to improve the operation of the legislation in this regard.  The Government’s objective in proposing the Bill is in part to make improvements to the registration and representation provisions that would further the key objective of promoting greater choice of representation, particularly for employees. 

1.45 In introducing the Bill, the Hon Tony Abbott, MP recognised and reaffirmed ‘the Government’s continued support for the registration and operation of industrial organisations, be they organisations of employers or employees.’  He emphasised that the Government was not, in introducing the Bill, seeking to impact on the broader debate as to the role of industrial organisations within the institutional framework or in the workplace, but rather that the Government’s intention was to modernise the existing regulation in relation to registration, reporting and accountability of industrial organisations.

1.46 The Bill would also address some of the issues relating to accountability to members.  Although the WR Act laid the necessary foundations for diverse representative arrangements in an enterprise bargaining-based system, it did not focus on updating the provisions regulating democratic processes and accountability of organisations.  These are also important areas for reform as accountability and responsiveness to members are critical in ensuring that organisations conduct their affairs in a way that is consistent with the objectives and effective operation of the decentralised workplace relations system.

Policy Objectives of the Bill 

1.47 The Bill has two broad policy objectives:

· to re-enact in a separate piece of legislation those provisions of the WR Act which concern the registration and internal administration of registered organisations; and 

· through technical amendments, to modernise those provisions, particularly in relation to financial accountability, disclosure and democratic control.

1.48 The importance of these changes are reflected in the principal objects (clause 5) of the Bill: 

· to facilitate the registration of a diverse range of organisations of employers and employees that are representative of their members and able to operate effectively in the workplace relations system;

· to encourage the efficient management of organisations and high standards of accountability to members; and

· to provide for the democratic functioning and control of organisations. 

1.49 These objectives broadly mirror the objectives of the WR Act that apply to registered organisations, save for the removal of the objective of encouraging members to participate in the affairs of their organisations.  The Government believes that whether or not members wish to participate in the affairs of their organisations, and the degree of that participation, is question of individual freedom of choice. 

The Benefit of a Separate Act

1.50 In his second reading speech for the Bill, Minister Abbott outlined the rationale for creating a separate act specifically dealing with the registration and internal administration of registered organisations.  He stated that the ‘transfer of the bulk of the existing regulatory provisions of parts IX and X of the WR Act [dealing with registered organisations] into a separate Registered Organisations Bill will make the Workplace Relations Act a more usable and relevant document across the workforce.’
  

1.51 Parts IX and X constitute a significant proportion of the WR Act and deal with such matters as financial accounting and auditing, reporting obligations and industrial elections.  These are specialist provisions and have little or no relevance for most users of the workplace relations system.  The enactment of the WR(RO) Act and the associated Workplace Relations (Registered Organisations) (Consequential Provisions) Bill 2001 would result in a more streamlined WR Act making it a more user-friendly reference document, with a greater proportion of its provisions relevant across the workforce.  

1.52 By reducing the amount of legislation confronting employers and employees when they use the WR Act, employers and employees will be better able to access information concerning their rights and obligations, and the processes by which these rights and obligations are enforced.   Unions and employer associations will continue to have an important role in the workplace relations system, and most of the provisions relating to that role will remain in the WR Act, including provisions dealing with the making of certified agreements and settling industrial disputes. 

Main objectives of the Bill 

Financial Accountability

1.53 One of the key objectives of the Bill is to improve the financial accountability and transparency of registered employer and employee organisations by modernising the requirements for recording-keeping, financial reporting, access to records and the duties of officers and employees involved in the financial administration of organisations.  The provisions of the Bill regulating the financial management of trade unions and employer associations place a greater emphasis on disclosure to members and compliance with modern accounting and auditing practise than is currently the case.  

1.54 Although the relevant provisions of the Bill draw upon the Corporations Law and therefore more closely reflect the standards applying to corporations, there are nonetheless important differences.  These differences reflect the different functions and operational structures between registered organisations and corporations, as well as the different legislative framework within which they each operate.  A key functional difference is that unions and employer associations are primarily representative, service orientated bodies and not profit making organisations.  Further, given that registered organisations are conferred with significant rights and privileges within the workplace relations framework, the regulatory framework governing registered organisations should be consistent with these rights and privileges, particularly in relation to democratic control. 

1.55 While the regulation requirements may differ, a common objective of both the Bill and the Corporations Law is appropriate financial administration of regulated bodies.  Given this commonality, the Bill proposes to establish a statutory framework of duties for officers and employees of organisations, modelled on statutory duties applicable to company directors and employees under the Corporations Law.  This framework will provide members of organisations with increased protection against the possibility of financial mismanagement.  This protection is appropriate, given that officials of registered organisations are entrusted with the management of substantial funds on behalf of their members.  Recognising the differences between the registered organisations and corporations, the RO Act only imposes pecuniary penalties for intentional or reckless breaches of these duties, rather than a period of imprisonment (the Corporations Law provides for imprisonment, in some circumstances, for breaches of statutory fiduciary duties). 

Democratic control

1.56 The Bill also makes technical, but nonetheless important, changes in relation the democratic control of registered organisations consistent with the government’s broad policy of facilitating greater accountability and transparency in registered organisations.  These changes are designed to enhance the integrity of industrial elections through:

· greater standardisation of electoral procedures (eg use of declaration envelopes for postal ballots);

· improving the accuracy of electoral rolls (eg requiring organisations to stipulate that the register of members from which the electoral roll is drawn has been appropriately maintained);

· augmenting the role of returning officers (eg the use of post-election reports which must contain prescribed information); and 

· providing more effective mechanisms for detecting and dealing with contraventions of statutory obligations. 

1.57 Most of the proposed changes to the existing provisions of the WR Act concerning the democratic control of registered organisations implement the Government’s response to the recommendations of the 1997 Joint Standing Committee on Industrial Elections report: Report of the Inquiry into the role of the Australian Electoral Commission (AEC) in conducting industrial elections (the JSCEM report).  By refining the provisions under which such elections operate, members would be given greater democratic control and, consequently, the representative nature of registered organisations would be enhanced. 

Facilitating a diverse range of representative organisations

1.58 The Bill also makes important technical amendments regarding the registration of employee and employee associations.  Such changes include:

· requiring the Commission to deal with applications for registration quickly;

· prohibiting certain conduct in relation to the formation and registration of employee associations;

· ensuring that newly registered organisations are not excluded from representing employees due to the operation of a representation order that was made before the new organisation was formed;

· extending the time period within which a constituent part of an amalgamated organisation may apply to withdraw from the amalgamation; and

· extending automatic respondency to newly disamalgamated organisations to certified agreements made by the parent organisation under Division 2 of Part VIB of the WR Act for a period of 5 years after disamalgamation. 

1.59 These changes are designed to facilitate employees having greater choice over the form and type of representation at the workplace, particularly by giving newly registered organisations the opportunity to establish themselves.  

Enforcement of statutory obligations

1.60 To enhance the enforcement arrangements in respect of organisations’ financial accounting, auditing and reporting obligations, the Bill proposes to create a new civil penalty system.  Under the WR Act, a breach of financial reporting requirements is a criminal offence, however the current regime of criminal offences has not often been utilised.  More importantly, in many cases the imposition of criminal sanctions is inappropriate for what are effectively administrative requirements (eg lodgement of information or documents).  The Bill proposes to convert many existing criminal offences into civil penalty provisions.  To complement the proposed civil penalty regime, the Industrial Registrar would be given broader powers of inquiry and investigation to enable him or her to determine whether a contravention has occurred.  More serious conduct such as hindering or obstructing an electoral official would remain subject to criminal sanctions.

1.61 Better Pay policy concerning registered organisations, reflect the Government’s responses to:

the Joint Standing Committee on Electoral Matters October 1997 report of the Inquiry into the role of the Australian Electoral Commission in conducting industrial elections Development of the Bill

· The proposed changes in Bill, as well as implementing the Government’s More Jobs, (the JSCEM report), and 

· the August 1998 report Review of current arrangements for Governance of Industrial Organisations prepared by Blake Dawson Waldron (the BDW report).  

1.62 The Government supported the thrust of many recommendations made by these reports, but undertook to consult more broadly before proposing legislative action. 

1.63 Accordingly, in October 1999 the Minister for Employment, Workplace Relations and Small Business released a discussion paper, Accountability and democratic control of registered industrial organisations.  The Discussion Paper outlined changes to the financial accounting, auditing and reporting obligations, changes in relation to the conduct of elections, as well as to broader accountability requirements, proposed by the Government.  The paper drew upon the Government’s response to recommendations contained in the JSCEM report, the BDW report as well as a 1997 HREOC report to the Attorney-General, and called for submissions.  In response, the Government received a significant number of submissions from a wide spectrum of interested parties including trade unions, employer organisations, accounting and auditing professionals, and other interested bodies such as State Governments, the AEC and HREOC.  In December 1999, an exposure draft of the Bill was released for public comment.  

1.64 Since then, there has been a series of formal and informal discussions with the ACTU and peak employer groups, including through the Committee on Industrial Legislation (COIL), a tri-partite sub-committee of the National Labour Consultative Council.  In response to these discussions and other formal submissions, the government has made extensive revisions to the Bill.  Indeed, the practical experience reflected in many of the responses has been of great assistance in trying to enhance the operational effectiveness of the Bill.   

1.65 To enable a further meeting of COIL in March this year, Minister Abbott delayed the introduction of the Bill to ensure that all consultative processes had been fully exhausted, so that differences of view on policy or drafting would be minimised.  The Bill is a product of a genuine process of engagement in developing legislation that will not only be effective, but also demonstrates the government’s willingness to listen and learn from the practical experience of those affected by the legislation.  

1.66 Importantly, in refining the content of the Bill, the government has excised provisions concerning more contentious policy issues, namely:

· changes to the criteria for the registration of enterprise unions; 

· disclosure of political donations made by industrial organisations, and

· part funding by organisations of the cost of their industrial elections conducted by the AEC (which are currently totally publicly funded)

1.67 As a result of these significant changes, the Bill in its current form is largely a technical, though still important piece of legislation, which will advance the accountability, transparency and efficient financial management of registered organisations. 

Outline of Submission

1.68 The remainder of this submission is divided into 9 Parts (Parts 2 – 10) which discuss the contents of each Chapter of the Bill.  For simplicity, each Part is divided into:

· a background to the relevant Chapter, including discussion of broad policy objectives and in some cases the development of existing provisions;

· a summary of the contents of the Chapter; and 

· a discussion of the key changes to the Workplace Relations Act contained in the Chapter and the rationale for each change.  

1.69 Although the majority of the definitions are in clause 6 of Chapter 1 of the Bill, to provide a context the definitions are dealt with in the Chapter to which they are most relevant.

1.70 Part 2 discusses both Chapters 1 and 2 of the Bill, in particular the objects of the Bill and registration and cancellation of registration.  This Part discusses conditions and the process for registration, including prohibiting certain kinds of discriminatory conduct in relation to the formation and registration of employee associations, and the extension of grounds for cancellation of registration.

1.71 Part 3 of this submission discusses Chapter 3 of the Bill dealing with amalgamation and withdrawal from amalgamation.  Specific issues discussed in this Part include new ballot procedures for amalgamations and withdrawal from amalgamations, and provisions dealing with respondency to certified agreements following disamalgamation.

1.72 Part 4 discusses Chapter 4 of the Bill and deals with orders the Commission can make in the context of demarcation disputes about the representation rights of organisations of employees, including in relation to newly registered organisations.

1.73 Part 5 deals with the requirements for rules of organisations contained in Chapter 5 of the Bill.  Specific issues discussed in this Part include the prohibition against discriminatory rules and the ability of applicant members and members to challenge the validity of such rules, rules concerning payment of dues, the use of cut-off electoral rolls and the introduction of model rules.

1.74 Part 6 of this submission discusses Chapter 6 of the Bill.  This Chapter sets out rules relating to membership of organisations.  Topics covered include entitlement to membership, cessation of membership, recovery of money from members by organisations and purging the names of non-financial members from the membership register.

1.75 Part 7 deals with the democratic control of organisations contained in Chapter 7 of the Bill.  This part discusses changes in relation to the conduct of industrial elections, including the use of declaration envelopes for postal ballots, post-election reports and enabling the Electoral Commissioner to initiate an inquiry by the Federal Court into elections for office.

1.76 Part 8 discusses the provisions in Chapter 8 of the Bill dealing with records, accounts and conduct of officers.  This Part discusses the changes that have been made in relation to membership records, reporting obligations and accounting and auditing requirements, disclosure of information to members and the establishment of new statutory duties for officers and employees involved in the financial management of the organisation.

1.77 Part 9 deals with Chapter 9 of the Bill and discusses the civil penalties contained in the Bill (this part also discusses the offences in the Bill).  In particular, Part 9 discusses the policy behind the establishment of a new civil penalty regime, the orders that may be made for contravention of a civil penalty provision, including compensation orders for breaches of statutory fiduciary duties, the level of pecuniary penalties that may be imposed, and the relationship between civil and criminal proceedings involving substantially the same conduct.

1.78 Part 10 of this submission deals with the miscellaneous matters contained in Chapter 10 of the Bill.  In particular, financial assistance and costs, enhanced powers of the Industrial Registrar to make inquiries and conduct investigations to complement the new civil penalty regime, and improved access by members to organisational information.

1.79 In addition, this submission contains 4 appendices, which provide further detail to assist in the consideration of the Bill.  

1.80 Appendix A outlines the proposed transitional and consequential arrangements for the Bill contained in the WR(RO)(CP) Bill 2001.  This Bill is currently in the final stages of drafting and the Government proposes that it will be introduced in the 2001 Winter sittings.  However, should the drafting process result in significant changes to the WR(RO)(CP) Bill, we will endeavour to advise the Committee accordingly at the hearings.

1.81 Appendix B provides a summary of the key differences between the WR Act and the Bill, including section and clause numbers for ease of reference.

1.82 Appendix C contains a series of tables setting out the civil penalty provisions and offence provisions in the Bill and how they compare to the existing offences in the WR Act.

1.83 Appendix D provides a correspondence table between the provisions in the Bill and the WR Act.

Part 2 – Objects, Registration and Cancellation of Registration 

Background

2.1 The WR Act provides for the registration of organisations of employees and employers.  Once registered, organisations are able to participate formally in the federal workplace relations system.

2.2 The advantages that accrue to registered organisations from participating in the federal system, such as the ability to engage in protected industrial action, the ability to be parties to awards and agreements, and the right of entry to workplaces, are such that a robust system of registration and cancellation of registration of industrial organisations is required.

2.3 The registration provisions specify the criteria for organisations seeking registration, and the cancellation provisions allow the advantages of registration to be withdrawn from organisations that have significantly breached their obligations or are no longer able to fulfil their role within the federal system.

2.4 The amendments to the registration scheme made by the WROLA Act reflected the Government’s policy agenda in relation to registered organisations which emphasises freedom of association, greater choice of representation and accountability to members.  The most significant changes made by the WROLA Act were to provide for the registration of a new form of organisation—enterprise unions—and to amend the ‘conveniently belong’ restrictions on registration of new organisations. 

Summary of Provisions

2.5 Part 2 of Chapter 1 of the Bill sets out the objects of the legislation and the general definitions used throughout the Bill.  The objects as set out in Part 2 are to:

· facilitate the registration of a diverse range of organisations of employers and employees that are representative of their members and are able to operate effectively in the workplace relations system; and

· encourage the efficient management of organisations and high standards of accountability of organisations to their members; and 

· provide for the democratic functioning and control of organisations.

2.6 In addition, the Part sets out the functions of the Industrial Registry, the power of the President of the Commission to establish an Organisations Panel and the operation of the offence provisions.

2.7 Chapter 2 of the Bill deals with registration and cancellation of registration (often referred to as deregistration) of organisations of employers and employees. 

2.8 Part 2 sets out the types of associations that may apply for registration as an organisation (employer, employee and enterprise associations) and the criteria for registration, including minimum membership requirements - these provisions reflect section 189 of the WR Act.

2.9 For registration of each type of association, the Commission must be satisfied that the association would conduct its affairs in a way that meets the obligations of an organisation registered under the Act and that the rules of the organisation meet the requirements of the Act.  In addition, a majority of the members present at a general meeting of the association, or an absolute majority of the committee of management of the association, must have passed a resolution in favour of registration.  

2.10 Employee associations (including enterprise associations) are subject to an additional requirement that they must be free from improper control or influence by an employer or employer association, and in the case of an enterprise association, other employee associations or any person with an interest in the enterprise concerned.

2.11 As is the case under the WR Act, enterprise associations are subject to some different requirements from other employee associations in relation to registration:

· in order to grant an application for registration of an enterprise association, the Commission must be satisfied that a majority of the persons eligible for membership of the association support its registration as an organisation; and

· the registration of enterprise associations is not subject to the ‘more conveniently belong and more effectively represent’ rule.

2.12 Division 3 of Part 2 also contains new provisions which extend the concept of freedom of association to the formation of new organisations by proscribing discriminatory conduct by employers and organisations against a person involved in the formation or registration of a new employee association.  These new provisions are discussed in full in the ‘discussion of key changes’ section below.

2.13 Part 3 of Chapter 2 deals with the powers of the Federal Court to cancel the registration of an organisation on certain grounds and the powers of the Commission to cancel registration on certain technical grounds.  It also deals with the consequences of cancellation.  These provisions largely replicate the process for cancellation of registration contained in the WR Act.

2.14 Under this Part, the Federal Court is empowered, on application by an organisation, a person interested or the Minister, to cancel the registration of an organisation on a number of grounds including that the organisation has:

· engaged in industrial action that has (or is having) a substantial adverse effect on the safety, health or welfare of the community, or a part of the community;

· engaged in industrial action that has prevented, hindered or interfered with international or interstate trade or commerce or with the provision of a public service;

· failed to comply with a court order made under sections 127 (order to stop industrial action), 187AD (strike pay) or 298U (freedom of association) of the WR Act;

· failed to comply with a court order made under sections 21 (prohibited conduct in relation to registration of new employee associations) or 128(2) (withdrawal from amalgamation) of the WR(RO) Act; or

· in continually breaching an award, order of the Commission, a certified agreement or an old IR agreement, hindered or obstructed an object of the WR(RO) Act or the WR Act. 

2.15  In determining an application for cancellation, the Federal Court must cancel the registration of the organisation, where a ground for cancellation is made out, where it is satisfied that to do so would not be unjust, having regard to the gravity of matters constituting the ground and the action (if any) that has been taken by or against the organisation in relation to the matters.  However, even if a basis to cancel an organisation’s registration is made out, the Court may make orders short of deregistration; for example, an order restricting the use of the funds or property of the organisation or a branch of the organisation.  
2.16 Division 3 of Part 2 empowers the Commission to cancel the registration of an organisation on technical grounds, for example where the organisation ceases to meet the minimum membership requirements or, in the case of an enterprise association, the enterprise to which it relates has ceased to exist.

Discussion of Key Changes

2.17 The amendments to the registration provisions proposed in the Bill continue the Government’s approach to regulation of organisations as implemented through the WR Act and would ensure that the registration and deregistration provisions are appropriate to the evolving workplace relations framework.  In particular, the proposed changes to the registration provisions would extend the concept of freedom of association to the process of forming industrial associations. 

2.18 The emphasis of the proposed amendments is on facilitating the registration of a diverse range of organisations (where there is sufficient grass roots support for the development and operation) to fulfil the Government’s objective of facilitating greater choice of representation.

Objects

2.19 The Bill retains as objects of the Act encouraging the efficient management of organisations and encouraging democratic control of organisations, but also makes several changes to the objects of the legislation.  The Bill would include a new object of ‘facilitating the registration of a diverse range of organisations’.  Encouraging members to participate in the organisation’s affairs would no longer be included as an object.

2.20 The addition of the objective of facilitating the registration of a diverse range of organisations is consistent with the Government’s broader policy agenda with respect to industrial organisations, particularly the objective of enabling greater choice of representation.  This addition to the objects underlines the emphasis in the Bill on protecting the rights of employees, who choose to join an organisation, to join the organisation of their choice, including through establishing a new organisation.

2.21 The removal of the objective of encouraging members to participate in the organisation’s affairs reflects the Government’s view that it is not appropriate for legislation to influence individual choice about participation in organisations’ affairs by stating a statutory preference for individual participation.  The regulatory provisions ensure that registered organisations are required to establish and operate through democratic structures and processes, and this is reflected in the objects of the Bill, but the Government considers that it is open to individuals to choose the extent of their participation in these processes.  

Registration

2.22 The Bill largely replicates the registration provisions of the WR Act.  The types of associations that can apply for registration and the criteria that apply to registration remain unchanged (see clauses 16-18 of the Bill).  However, the Bill would make a significant change to the registration scheme by introducing, for the first time, a prohibition on conduct intended to prevent the formation or registration of an employee association.  The Bill would also empower the Federal Court to make orders to prevent or rectify the effects of such conduct, and to impose penalties (clause 21).

2.23 Certain conduct by employers in relation to employees and independent contractors (described below) would be prohibited if the conduct is engaged in because the employee or independent contractor has done or omitted to do any act relating to the formation or registration of an association, or in connection with or preparation for such an act or omission (clause 19):

· in the case of employees, the dismissal of an employee, injuring an employee in his or her employment, altering an employee’s position to the employee’s prejudice, and discriminating against an employee; and

· in the case of independent contractors, the termination of a contract for services, injuring the independent contractor in relation to the terms and conditions of the contract for services, altering the independent contractor’s position to the independent contractor’s prejudice, and discriminating against an independent contractor.

2.24 Certain conduct by organisations against employers, employees and independent contractors designed to prevent the formation or registration of an employee association would also be prohibited.  Under clause 20, an organisation, officer or member of an organisation would be prohibited from taking, or threatening to take:

· industrial action with the aim of coercing a person to contravene the prohibitions on certain conduct be employers in relation to employees and independent contractors; and

· any action for a ‘prohibited reason’ (that is because the person has done or omitted to do any act relating to the formation or registration of an association, or in connection with or preparation for such an act or omission) or for reasons that include a prohibited reason.

2.25 These provisions significantly increase the protections for employees seeking to establish a new employee association and reflect the Government’s commitment to facilitating the development of a diverse range of industrial organisations.  

2.26 The prohibited conduct provisions are a counterpart to the existing protections provided (in sections 253ZW and 253ZX) for members of organisations involved in withdrawal from amalgamation processes, and complement the extensive protections for freedom of association provided by the WR Act.  The provisions would extend the concept of freedom of association in the federal system to encompass the formation of new organisations, thereby ensuring that the principles of freedom of association could not be undermined by action aimed at preventing the formation or registration of a new employee association.

2.27 These provisions, while providing protection for all persons attempting to establish a new employee association, may be of particular relevance to those attempting to establish an enterprise association, because in such cases those involved would be concentrated at a single enterprise and may be particularly vulnerable to discriminatory treatment.

2.28 The other change proposed to the registration provisions is the introduction of a requirement that the Commission deal with an application for registration or an application in relation to the prohibited conduct provisions as quickly as practicable (there is no such requirement under the WR Act).  This change is designed to ensure that such applications are given a high priority and dealt with as expeditiously as possible, without affecting the rights of individuals or organisations to raise relevant issues and concerns and be heard in the process (clause 23).

Cancellation of Registration (Deregistration)

2.29 The Bill would largely replicate the provisions of the WR Act which set out a process by which an organisation can be deregistered.  Cancellation of registration would remain an option of last resort, with the Federal Court required to be satisfied that cancellation of registration would not be unjust having regard to the gravity of the matters constituting the ground for cancellation that has been made out and the action (if any) taken by or against the organisation in relation to the matters.  However, even if a basis to cancel an organisation’s registration is made out, the Court may nonetheless make orders short of deregistration; for example, an order restricting the use of the funds or property of the organisation or a branch of the organisation.
2.30  The grounds for cancellation of registration would be amended to include non-compliance with:

· any court order (not just injunctions) in relation to industrial action or a lockout (clause 31);

· an order made under section 298U of the WR Act, which deals with contraventions of the freedom of association provisions (clause 32);

· non-compliance with certain other WR orders, such as those made under section 127 (orders to stop industrial action) and section 187AD (contraventions of strike pay provisions), already provide grounds for an application for cancellation under the WR Act;

· an order made under section 21 (which deals with contraventions of the provisions prohibiting certain conduct aimed at preventing registration of a new employee association) and subsection 128(2) (which deals with contraventions of the prohibition on organisations penalising members for actions in relation to withdrawal from amalgamation) of the WR(RO) Act (clause 33); and

· an order of the Federal Court made under subsection 315(5) of the WR(RO) Act in relation to the organisation (this provision allows the Federal Court, on application by the Registrar, to make orders to ensure that the organisation complies with a notice issued by the Registrar requesting specified action in relation to its financial reporting obligations) (clause 35).

2.31 The proposed changes to deregistration provisions reflect the need to maintain a robust and balanced system of registration and deregistration within the evolving workplace relations framework.  The updating of the grounds for deregistration to ensure that key aspects of the current system, such as the freedom of association provisions, are backed by appropriate sanctions, reflect changes made to the legislative framework since these provisions where last updated and will ensure that the balance between the rights and responsibilities of registered organisations is maintained.

2.32 The provisions of the WR Act which empower the Commission to cancel the registration of organisations on technical grounds would be retained.  The provisions which allow the deregistration of an employee organisation where it no longer satisfies the minimum membership requirements would be extended under the Bill to apply to employer organisations. These amendments would enhance the balance and fairness of the deregistration provisions (clause 40).

Part 3 – Amalgamation and Withdrawal from Amalgamation

Background

3.1 Within the context of the highly centralised industrial relations system of the 1980’s, the union amalgamation strategy initially received broad support from most participants in the system.  To some, amalgamations were viewed as a means to the rationalisation of workplace union coverage and would result in a reduction of costly demarcation disputes.  To others the amalgamation strategy would result in better-resourced unions which would allow improved representation of members.  However, many of the amalgamations after 1991 occurred in the context of strong central control over union coverage and representation policies by the ACTU.  This approach was reflected in the provisions of the IR Act  (as amended by the Industrial Relations Legislation Amendment Act 1990, number 19 of 1991) which were designed to ensure small unions amalgamated. 

3.2 By the mid-1990’s it was being suggested that the outcome of many of these amalgamations was top heavy and unresponsive union bureaucracies that were inaccessible and, in some instances, less accountable to the membership.  This is not to suggest that all amalgamations will have negative consequences and the Bill reproduces, with minor amendments, the amalgamation provisions currently contained in the WR Act.  However, in the Government’s view, amalgamations should be designed to ensure benefit to the membership through improved representation, increased democratic mechanisms, and improved financial accountability.  

3.3 This is consistent with the Government’s overall focus on freedom of choice and freedom of association, which emphasises that employees and employers are free to choose whether or not they wish to belong to a registered organisation and, if they do, seeks to provide greater choice for individuals between organisations.  

· The WR Act has facilitated greater freedom to form and join such organisations through the repeal of the ‘conveniently belong’ restriction on registration and its replacement with a less restrictive provision, reducing the minimum number of members for an organisation to be registered, and allowing for the registration of enterprise unions.  

3.4 The union amalgamation strategy of the early 1990s was based around the existing centralised industrial relations system which was heavily dependent on the established institutional players (employee and employer organisations, and the Commission) in setting wages and conditions for employees.  However, the de-centralising reforms introduced by the WR Act created a re-focussed workplace relations system with the main statutory emphasis on ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace or enterprise level.  Given this contextual change, it is appropriate to provide union members with scope to question the representational capacity of those amalgamated structures in a de-centralised environment.   

3.5 For these reasons the Bill would make several significant reforms to the withdrawal from amalgamation provisions as currently contained in the WR Act.  An overview of these changes is provided below.

3.6 The Government recognises the legitimate role of responsible industrial organisations in the workplace relations system.  The WR Act has altered the provisions concerning registered organisations (both trade unions and employer associations) to reflect better their role as membership based service organisations and to allow for greater choice of representation.  The Coalition’s More Jobs, Better Pay policy statement committed the Government to supporting withdrawal from  amalgamation, by further legislation if necessary, where the membership of a constituent part is dissatisfied with the outcome of an amalgamation.

3.7 The amendments concerning the amalgamations and withdrawal from amalgamation in the Bill, although relatively minor, are designed to improve the overall effectiveness of the legislation by improving procedural requirements as well as extending the period in which disamalgamations can occur.

Summary of Provisions

3.8 Chapter 3 of the Bill deals with the amalgamation of two or more registered organisations and makes provision for any subsequent withdrawal from an amalgamation (commonly known as disamalgamation), including the procedures to be followed and ballots of members that must be conducted.  It also deals with the consequences of amalgamation and disamalgamation, including in relation to assets and liabilities and respondency to awards and agreements.  This section provides an overview of the contents of Chapter 3 of the Bill.  Changes made to the existing arrangements are discussed further in the next section. 
Outline

3.9 Part 1 (clause 44) provides a simplified outline of the Chapter.  Part 2 deals with amalgamation.  Part 3 deals with disamalgamation.

Amalgamation of registered organisations 

3.10 Division 1 of Part 2 sets out general procedural matters and provides definitions for key terms.  As is presently the case, the Bill provides that only a Presidential Member of the Commission can exercise the powers granted under Part 2 of Chapter 3.

3.11 Division 2 makes provision for the establishment of a federation of organisations prior to amalgamation, so that the interests of the organisations intending to amalgamate are represented under the WR(RO) Act by a single body.  This process is designed to assist in the preparation for a future amalgamation.  This Division also retains provision for organisations involved in a proposed amalgamation to use their resources, financial or otherwise, to support the proposed amalgamation.

3.12 Division 3 provides for initiation of the procedures leading to the approval or rejection of a proposed amalgamation.  The Bill requires a formal scheme for amalgamation (and an alternative scheme if three or more existing organisations propose to amalgamate).  Such schemes outline the organisations involved in the amalgamation and how issues such as name changes, alterations to eligibility rules and other rules will be dealt with by the amalgamated organisation.  Under Division 3 existing organisations concerned in a proposed amalgamation may seek a declaration that they have a ‘community of interest’.  If such a declaration is issued by the Commission less onerous requirements apply in relation to the required return of votes in an amalgamation ballot.  The Division also allows for organisations to develop transitional arrangements for holding office after an amalgamation.

3.13 Division 4 provides that all amalgamation ballots are to be conducted by the AEC. To facilitate AEC conduct of ballots, the AEC must be notified at the earliest opportunity of a proposed ballot and must be presented with relevant information by amalgamating organisations on request.

3.14 Division 5 outlines the procedures to be followed in the amalgamation process (including specifying the role of the Commission), the conduct of the ballot, offences in relation to the ballot process, the declaration of results by the AEC and the manner in which the AEC provides the post-ballot report.  Provision is made for objections in relation to an amalgamation involving an extension of eligibility rules.  Provision is also made for an application to be made to the Federal Court for an inquiry into alleged irregularities in relation to the ballot.  The Division specifies that the Commonwealth bears the expense of an amalgamation ballot.

3.15 Division 6 provides for the taking effect of a proposed amalgamation that has been approved at ballot including a number of provisions that automatically make the amalgamated organisation the successor of the de-registered organisation or organisations for various purposes.  The Commission is required to set an ‘amalgamation day’ on which the amalgamation takes effect if it is satisfied that:

· the period, or the latest of the periods, within which an application for a ballot inquiry may be made to the Federal Court has ended; and

· any application for a ballot inquiry has been disposed of, and the result of any fresh ballot ordered has been declared; and

· there are no proceedings (other than civil proceedings) pending against any of the existing organisations concerned in the amalgamation in relation to:

· contraventions of this Act, the WR Act or other Commonwealth laws; or

· breaches of:

· awards or certified agreements or old IR agreements; or

· orders made under this Act, the WR Act or other Commonwealth laws; and

· any obligation that an existing organisation has under a law of the Commonwealth that is not fulfilled by the time the amalgamation takes effect will be regarded by the proposed amalgamated organisation as an obligation it is bound to fulfil under the law concerned.

3.16 Division 6 also addresses how assets and liabilities are dealt with, including certificates in respect of land, charges, shares, or other assets, and the effect of the amalgamation on awards, orders and certified agreements, and the continuity of pending proceedings in a court or the Commission.  Provision is made for the Federal Court of Australia to make any order it considers proper to resolve any difficulty arising in relation to the application of the Division.

3.17 In order to avoid or minimise difficulties in respect of amalgamations, Division 7 provides that certain acts by organisations or their officers for the purposes of an amalgamation are to be treated as valid, if done in good faith and if their validation would not do substantial injustice to interested persons or bodies.  The Federal Court has jurisdiction over these matters.

Withdrawal from amalgamation 

3.18 Division 1 of Part 3 provides that the object of the disamalgamation process is to allow, in a manner that is fair to the members of the organisations concerned, and the creditors of those organisations, the reconstruction and re-registration of certain organisations that have taken part in amalgamations and for branches of such organisations to be formed into organisations and registered.  The Division also provides definitions of a number of key terms.

3.19 Division 2 covers the required procedures for a ballot for withdrawal from an amalgamated organisation.  Provision is made for applications to the Federal Court for a ballot.  A written outline of the proposed disamalgamation must accompany an application for a ballot and ‘yes’ and ‘no’ cases may also be filed.  If the Federal Court is satisfied that the Act has been complied with it must issue a ballot order.  Ballots are conducted by the AEC and provision is made for providing of relevant information to electoral officials and offences relating to the ballot process, notification of ballot results, and the manner in which the AEC provides the post-ballot report.

3.20 Division 3 deals with the various issues concerned with giving effect to a successful disamalgamation ballot, including: the requirement for the Federal Court to fix a day on which the disamalgamation will take effect; procedures by which the constituent part is registered as an organisation; providing members with choice as to membership after disamalgamation; and respondency in respect of awards, orders and certified agreements made both before and after withdrawal.

3.21 Division 4 provides that certain acts or omissions relating to a proposed disamalgamation cannot constitute a breach of the rules of the amalgamated organisation, for example, making a disamalgamation application or encouraging a person to resign from the parent organisation and join the newly registered organisation (the purpose of this provision is to prevent organisations taking disciplinary action under their rules in respect of conduct by members in pursuit of a disamalgamation).  The Division also prohibits conduct designed to impede the pursuit of a disamalgamation and the Federal Court is empowered to issue injunctions or make orders in respect of such conduct.  

3.22 The Federal Court is empowered to make discretionary orders for the purpose of resolving difficulties which arise in relation to the application of Part 3.

Discussion of Key Changes

Amalgamation of registered organisations
3.23 The amalgamation provisions contained in the Bill largely replicate the existing provisions of the WR Act.  However, some technical, but important, changes are proposed.  These are outlined below.

Ballot procedures (clauses 61, 62, 75) 
3.24 Whilst the WR Act enables an electoral official to request information or documents for the purposes of amalgamation ballots, a response depends on voluntary compliance as it is not an offence for an organisation to fail to comply with such a request. The Bill would enhance compliance by making provision for a civil penalty where an organisation fails to comply with an electoral official’s request for information. Further, if the information or document requested relates to a register of members, the secretary or prescribed officer of the organisation must make a declaration that the register has been maintained according to requirements under the Bill.  The making of a false or misleading declaration is subject to a civil penalty.

3.25 These provisions are designed to assist the democratic control of organisations by reinforcing the obligation to comply with an electoral official’s request for information, as well as providing another avenue for ensuring the accuracy of membership records. 

3.26 In relation to secret postal ballots for amalgamations, the WR Act has no provision requiring completed ballots to be returned in approved declaration envelopes (although the Department understands this to be AEC practice).  The Bill would require each completed ballot paper be returned to the AEC in the declaration envelope provided to the voter and the declaration envelope must be in the approved form.  These procedural enhancements reflect AEC recommendations to the JSCEM inquiry to enhance ballot security and are consistent with the recommendations of the JSCEM report.

Post ballot report (clause 78) 

3.27 Currently under the WR Act the AEC is required to provide a post-ballot report for an amalgamation ballot under the Regulations.  Provisions contained in the Bill would require the AEC to provide an expanded post ballot report to the Federal Court, the Industrial Registrar and each applicant for the ballot.  Among other matters, the report would be required to identify whether the register of members used for the ballot contained a large number addresses that were either out of date or were workplace addresses.  These amendments are consistent with the recommendations of the JSCEM report and will limit the possibility of ballot fraud, particularly in industries with high staff turnover where members use workplace addresses.

Interfering with ballots (clause 82)

3.28 Currently, under the WR Act there is no offence regarding bribery in relation to an amalgamation ballot, without associated violence or intimidation. To address this oversight, under the Bill it would be a specific offence to engage in bribery in relation a ballot, consistent with the provisions of the Commonwealth Electoral Act 1918. 

Post amalgamation – outstanding obligations (clause 83)

3.29 The WR Act requires the Commission to fix a day on which the amalgamation must take effect, if satisfied of certain criteria (as listed above).  The Bill would add an additional criterion, requiring the Commission be satisfied that any obligation that an existing organisation has under a law of the Commonwealth that is not fulfilled by the time the amalgamation takes effect will be regarded by the newly amalgamated organisation as an obligation it is bound to fulfil.  In addition to ensuring members are fully informed of all financial matters, this amendment will assist the Industrial Registrar in monitoring the financial administration of newly amalgamated organisations.

Withdrawal from amalgamation

Extension of deadline for disamalgamation ballots (Clause 103)

3.30 Under the WR Act the deadline for an application for a ballot on withdrawal from an amalgamation that occurred before 1 January 1997 expired on 1 January 2000. In the case of an amalgamation that occurred or occurs after 1 January 1997 the deadline for such an application is five years from the date of amalgamation (subject to a prohibition on an application in the first two years of an amalgamation).

3.31 In the case of organisations which amalgamated before 1 January 1997, the Bill provides an additional 12 months from the commencement of the Bill for an application for a withdrawal from amalgamation ballot.  If considered necessary, this date could be further extended by regulations.  These amendments will provide additional time for members and officials of constituent parts of amalgamated organisations to re-assess the outcomes of amalgamations that occurred under the IR Act.  In addition, the changes recognise the fact that the process of organising a disamalgamation can be a very time consuming activity for the members and officials involved; much of this work is required prior to accessing the formal process.

Disamalgamation ballot applications (clause 103)

3.32 Under the WR Act the persons able to seek a disamalgamation ballot are limited to the committee of management or a prescribed number of constituent members of the constituent part.  The Bill would extend the classes of persons able to apply for a disamalgamation ballot to include a person authorised to make the application by the prescribed number of constituent members or a constituent member authorised by a committee of management (a constituent member must be a financial member).  These provisions are designed to overcome procedural difficulties experienced by the POAV during its application for a disamalgamation ballot.

3.33 Currently the WR Act does not expressly allow for an application for a disamalgamation ballot to be amended (although this is within the scope of the Court’s general powers).  In order to clarify this situation and provide greater flexibility in the disamalgamation process, the Bill would allow an applicant to amend an application for a disamalgamation ballot or take any other action necessary to enable the application to meet statutory requirements. 

Person able to apply for and vote in a ballot (clause 111)

3.34 The WR Act does not limit the class of people who may apply for, or vote in, a ballot to financial members.  The status of non-financial members arose in the POAV ballot and it is considered desirable to clarify their voting status.  The Bill provides that only financial members would be eligible to make an application for a disamalgamation ballot and subsequently vote in a disamalgamation ballot (regulations may prescribe other classes of members who are eligible to vote).  This clarification is designed to address concerns raised by the AEC and by unions which were opposed to non-financial members being able to instigate a disamalgamation ballot.

Ballot Procedures (clauses 112- 114) 

3.35 Changes to ballot procedures for disamalgamation ballots are proposed in line with those outlined above for amalgamation ballots.

Interfering with ballots (clause 115)

3.36 Changes in respect of interference with ballots in line with those  outlined above for amalgamation ballots are also proposed in respect of disamalgamation ballots.

Post ballot report (clause 117) 

3.37 The proposed changes to post-ballot reports outlined above for amalgamation ballots are also proposed in respect of disamalgamation ballots.

Application for consequential orders (clause 118)

3.38 The WR Act requires the Federal Court to determine the day when the disamalgamation is to take effect and allows the Federal Court to make consequential orders, on application by the constituent part; for example, orders that may be necessary to ensure that any order as to division of property between the amalgamated organisation and the constituent part is effective.  In order to clarify who may make an application for such an order on behalf of the constituent part, the Bill designates the same classes who may seek a ballot as able to apply for such an order.

Respondency to certified agreements made after disamalgamation (clause 123)

3.39 Currently the WR Act provides that a newly registered disamalgamated organisation is bound by awards and certified agreements in place at the time of disamalgamation.  Under the Bill this will be expanded so that a newly disamalgamated organisation would automatically be made a respondent to any certified agreements made by the former parent organisation under Division 2, Part VIB of the WR Act for a period of five years after disamalgamation.

3.40 This amendment would allow a newly registered organisation to establish itself and prevents new organisations from being effectively excluded by either the former parent organisation or the employer.  The Department understands this occurred in the case of the POAV which was refused access to an agreement negotiation by an employer and its former parent union (the Community and Public Sector Union) and was later refused leave to intervene in certification proceedings for the agreement, despite the fact that employees eligible to be members of the POAV would be governed by the agreement.  Both the Minister for Employment, Workplace Relations and Small Business and DEWRSB have received numerous submissions on behalf of the POAV supporting an amendment such as that contained in clause 123 to address the problems that have confronted it.

Part 4 – Representation Orders

Background

4.1 Union rules specify the classes of employees that are eligible for membership of the organisation.  However, statutory regulation is also significant in shaping union coverage.  Under the WR Act, statutory regulation of union coverage is effected through the operation of the registration provisions, the provisions relating to changes to eligibility rules and the provisions concerning exclusive coverage (representation) orders.

4.2 Prior to 1996, the statutory regulation of union coverage was directed at limiting competition between unions for members.  With the introduction of the WR Act in 1996, the statutory regulation of union coverage was amended to reflect the Government’s policy objective of promoting greater choice of representation.  These changes included amendment to the ‘conveniently belong’ test for registration of new organisations and to section 118A, which provides for the making of representation orders.

4.3 Whereas the scope of section 118A had previously been quite broad and operated to prevent, or at least limit, disputes over demarcation, under the WR Act the availability of representation orders is limited to situations where there is a demarcation dispute which is preventing, restricting or harming the performance of work, or the imminent threat of such conduct (however, even in such situations the wishes of the employees affected by the dispute must be taken into account).  This means that unions are able to seek representation of particular employees without undue restriction, provided that their conduct is not harmful to the normal conduct of business.

4.4 The Commission considered the role of the provision in the overall context of the registration and representation provisions of the WR Act.
 The Commission found that the WR Act constituted ‘a fundamental change in approach to registration and representative rights of organisations’.  In particular, the Commission noted that ‘competition between organisations for membership and representative rights is no longer discouraged’, and in relation to the objectives of the legislation stated that:

The legislative objects which previously favoured a rationalisation of unions have been replaced with objects which promote freedom of choice. The underlying philosophy of the current legislation is that, not only are employees to be free to join or not to join an organisation, should they choose to join an organisation, they should be able to join the organisation of their choice (para 142).

4.5 Despite the changed emphasis, there remains a significant role for statutory regulation of union coverage (including through representation orders) in managing competition between unions, as noted by the Commission in that same decision:

That is not to say that the potential adverse effects of competition are not recognised…Competition leading to industrial action which is harmful to an employer's operations may be the subject of orders under the amended s.118A (para 143).

Summary of Provisions

4.6 Chapter 4 of the Bill largely replicates section 118A of the WR Act (which empowers the Commission to make representation orders in relation to demarcation disputes), although it has been re-drafted into a number of separate sections.   Chapter 4 provides that the Commission may make orders to grant or remove representation rights from employee organisations.  New clause 135 would exclude newly registered organisations from the operation of such orders, unless expressly included.

4.7 Part 2 provides that the Commission may, on application by an organisation, an employer or the Minister, make orders about the representation rights of employee organisations.  The Commission may make orders to the effect that:

· an organisation of employees is to have the right, to the exclusion of other organisations, to represent the industrial interests of a particular class or group of employees who are eligible for membership of the organisation;

· an organisation of employees that does not have the right to represent the industrial interests of a particular class or group of employees is to have that right; or

· an organisation of employees is not to have the right to represent the industrial interests of a particular class or group of employees who are eligible for membership of the organisation (clause 130).

4.8 Part 2 also sets out the preconditions to making an order and the factors to be considered by the Commission in making an order.  As a precondition to making an order, the Commission must be satisfied that the conduct, or threatened conduct, of the organisation to which the order would relate is preventing, obstructing or restricting the performance of work or is harming the business of an employer (clause 131).

4.9 In considering whether to make a representation order, the Commission must have regard to the wishes of the employees who are affected by the dispute and may also have regard to the effect of the order on the operations of any employer who is a party to the dispute or who is a member of an organisation that is party to the dispute and the consequences of not making an order on any employer, employee or organisation involved in the dispute (clause 132).

4.10    Newly registered organisations are excluded from the operation of representations orders unless expressly included (clause 135).  This new provision is explained in the ‘discussion of key changes’ section below.

4.11 As is the case under section 118A of the WR Act, the Commission’s powers under Chapter 4 would only be exercisable by a Full Bench or Presidential Member (clause 136).

Discussion of Key Changes

4.12 The proposed amendments to the representation order provisions are intended to enhance the operation of the statutory measures regulating union coverage to further the Government’s broad policy objective of encouraging greater choice of representation. 

4.13 The key change proposed through the Bill relate to the status of newly registered organisations with respect to representation orders.  The provisions governing representation orders would be amended so that newly registered organisations would be excluded from the ambit of exclusive representation orders unless expressly included. 

4.14 Specifically, the Bill would provide that if: 

· an order is made giving an organisation the right, to the exclusion of all other organisations, to represent the industrial interests of a particular class or group of employees; and 

· an association whose membership includes those employees is subsequently registered; and

· the order does not contain an express statement that the exclusive right given by the order also excludes an organisation registered after the order is made;

the newly registered organisation would not be prevented from representing the industrial interests of the employees specified in the order who are members of the new organisation (clause 135).

4.15 This proposed change is consistent with the Government’s broader objectives of encouraging greater choice of representation and giving priority to employee choice as to form of representation.  These objectives could be undermined if existing employee associations could use representation orders to limit the representation opportunities of new organisations.

4.16 It is particularly important, if the Government’s objective of facilitating the development of a diverse range of organisations is to be achieved, that new organisations have a chance to become established at the workplace, without being hindered by what may be historical representation orders.  Automatic inclusion of newly registered organisations in the ambit of representation orders, would mean that fledgling organisations, which may well have limited resources, would be required to mount a case for variation of a representation order before they could begin representing their members.

4.17 This problem could be compounded if existing organisations used their comparative advantage in terms of resources to oppose the registration of the new organisation or the variation of historical representation orders.

4.18 However, the proposed provisions would allow new organisations to be expressly  included in the ambit of representation orders, and existing representation orders to be varied to include newly registered organisations.  These provisions would provide a safeguard to ensure that, while giving newly registered organisations appropriate representation opportunities, the purpose of the representation order, which is to limit conduct that is harmful to business, is not undermined, and that new organisations could not be established in order to circumvent orders.

4.19 In addition to the change outlined above, a minor change is proposed to expressly provide that the Commission may vary a representation order on application by an employer, an organisation or the Minister.  This would not change the Commission’s power in relation to variation of orders, but would clarify the ability of listed parties to seek such a variation (clause 130).

Part 5 – Rules of Organisations

Background

5.1 The rules of an employer or employee organisation, along with legislative requirements, establish the parameters within which the organisation can operate.

5.2 In addition to providing a framework of rights and responsibilities for members of organisations, rules of organisations are also important in establishing decision-making and democratic processes and thereby ensuring transparency and accountability.  For example, there are detailed provisions in both the WR Act and the Bill relating to the conduct of industrial elections (although the detail of the election process is generally left to the rules of each organisation).

5.3 In order for organisations to become registered and gain the advantages of participation in the federal system, their rules must conform to the requirements of the legislation.  These requirements include specific matters that must be dealt with in each organisation’s rules as well as compliance with general standards.  

· For example, the WR Act contains a prohibition on rules which impose obligations or restrictions on members (or applicants for membership) that are oppressive, unreasonable or unjust.  (This prohibition is replicated in the Bill.)

5.4 However, the current arrangements have been found to be insufficient to protect members of organisation from discriminatory treatment.  In investigating a complaint of age discrimination concerning a union, HREOC found that the union’s rules, which prevented persons over 65 years of age being full members unless an exemption is granted, were discriminatory.
 

5.5 The HREOC report recommended that the WR Act be amended to provide that any discriminatory rule of a registered organisation of employees is invalid to the extent that it is discriminatory on the grounds specified in the principal object (subsection 3(j)) of the WR Act.  The Bill contains a new provision which takes up the HREOC recommendation and would prohibit discriminatory rules.

5.6 The procedures for industrial elections, including insofar as they related to the rules of organisations, were examined by the JSCEM in 1997.  

5.7 The proposed provisions in relation to voter rolls and model rules derive from recommendations contained in the JSCEM report.  These amendments are designed to improve the integrity and certainty of the procedures for industrial elections.  (The recommendations that flowed from the report of this Committee are discussed in more detail in Part 7 of this submission.)

Summary of Provisions

5.8 Chapter 5 sets out the requirements for organisations’ rules, which broadly reflect the relevant provisions in Part IX of the WR Act (particularly Divisions 2 and 3 which deal with the rules of organisations and validity and performance of rules respectively).

5.9 Part 2 of the Chapter sets out the requirements for rules.  

5.10 The broad requirements for rules (set out in clause 140, which largely replicates section 196 of the WR Act) are that:

· rules must not be contrary to, or fail to make a provision required by, the WR(RO) Act or the WR Act, an award, certified agreement or old IR agreement, or otherwise be contrary to law;

· rules must not hinder or prevent members from observing the law, or the provisions of an award, order of the Commission or a certified agreement or old IR agreement;

· rules must not hinder or prevent members from entering into written agreements under an award, an order of the Commission, or a certified agreement or old IR agreement;

· rules must not impose on members (or applicants for membership) conditions, obligations or restrictions which are oppressive, unreasonable or unjust, in view of the objects of the WR(RO) Act and the WR Act and the purposes of registration; and

· rules must not be discriminatory in their application to members or applicants for membership.

5.11 Part 2 also sets out specific requirements about rules relating to elections for office - including requirements for secret postal ballots, terms of office and the filling of casual vacancies, and loans, grants and donations by organisations.  Provision is made for the rules to authorise agreements between organisations and state unions as to membership and assets and liabilities.

5.12 Part 2 also:

· introduces new provisions allowing the Minister to issue guidelines containing model rules for the conduct of elections for office and the conduct of officers and employees of organisations; and

· provides for the alteration of rules and the certification of rule changes.

5.13 Part 3 of the Chapter provides for the validity and performance of rules.  Provision is made for the enforcement of rules by members.  A member may also apply to the Federal Court for a declaration that one or more rules of an organisation contravene the general standards prescribed by the Act and is therefore void.  

Discussion of Key Changes

5.14 Chapter 5 largely reflects the WR Act, but makes the following key changes to the provisions governing rules of organisations in relation to:

· when membership dues are payable;

· discriminatory rules;

· rules relating to election to, and terms of, office;

· provision for model rules; and

· agreements between organisations and state unions.

When membership dues are payable [Paragraph 139(1)(e); subclause 139(2)]

5.15 Section 264 of the WR Act provides that a member can resign by writing to a person designated in the organisation’s rules and that resignation will generally take effect on the day that the person ceases to be eligible for membership of the organisation or at the end of two weeks (unless the organisations rules provide a shorter period).  In addition to this, the WR Act limits the period for which a person may be liable for arrears in membership fees to 12 months (section 264A, 265).

5.16 Despite these safeguards, the Government is aware of situations where employees believe they have resigned, but have failed to meet all the technical requirements, or an organisation purports to refuse to accept the member’s resignation.  In these situations, some organisations have demanded repayment of membership dues dating back several years.  

· For example, the Government is aware of one employee who had been self employed for 10 years when he was told he could not work on a building site unless he paid 10 years worth of membership dues to his former union, from which he had not technically resigned.

5.17 The Bill proposes to retain the existing requirement that the rules require an organisation to inform applicants for membership in writing of the financial obligations arising from membership, and of the circumstances and manner in which a member may resign from the organisation (paragraph 139(1)(d)), which replicates paragraph 195(1)(d) of the WR Act).

5.18 In addition to this, however, it is proposed that each organisation’s rules be required to provide that membership dues are not payable for periods where a person is not eligible to become a member and is not actively participating in the organisation’s affairs (although this does not require a refund of dues paid in advance).   

· The concept of  ‘not actively participating’ reflects section 265 of the WR Act  (which provides a defence to legal action by an organisation to recover outstanding dues).

5.19 This provision is designed to address the situation where an organisation’s rules allow members who fall outside eligible rules to remain members (and hence be subject to fees), despite the fact that the member is no longer participating in the organisation’s affairs, and may well consider their membership to have lapsed.  New paragraph 139(1)(e) will ensure that, in circumstances where a member has fallen outside an organisation’s eligibility rules, only those who are still active members are liable for membership fees.  

5.20 The effect of this might be (subject to the scope of the organisation’s eligibility rules) that that employees who work intermittently will only be liable for membership dues for a period in which they are not working if they remain active during that period.

5.21 These changes are designed to better reflect freedom of association focus (ie. voluntary membership) by enhancing access to information and preventing money being sought from those who have, in a practical sense, ceased membership.

Rules must not discriminate [clauses 140, 143]

5.22 As noted above, the WR Act sets out general standards for organisations’ rules.

5.23 The Bill expands these general requirements for rules to provide that rules must not discriminate between applicants for membership, or members, on the basis of race, colour, sex, sexual preference, age, physical or mental disability, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or social origin.  Members and applicants for membership will be entitled to apply (under clause 161) to the Federal Court for an order declaring discriminatory rules void.

5.24 As indicated above, the prohibition on discriminatory rules implements the Government’s response to the recommendations of a report by HREOC to the Attorney General.
  This report recommended that the WR Act be amended to provide that any discriminatory rule of a registered organisation is invalid to the extent which it is discriminatory on the grounds specified in subsection 3(j) of the WR Act.

5.25 As a result of this change, organisations would not be able to set levels of membership dues by reference to a member’s age (or any other proscribed ground eg. sex, race etc). However, it would be open to organisations to charge different membership dues by reference to members’ incomes.  Accordingly, levying lower memberships dues for a person on junior rates would continue to be possible by reference to their lower salary – this would not be discriminatory.

5.26 Consistent with prohibiting discriminatory rules, the provisions relating to terms of office no longer provide that impending age retirement is a ground for extending a term of office (under s199(1) of the WR Act a term can be extended by up to 12 months if the holder of the office is to reach ‘retirement age’ in that period).  Clause 143 provides that the only reason for extending a term of office beyond its nominal period is for the purpose of synchronising elections.

Rules relating to election for office [clause 141]

5.27 The WR Act requires rules to contain certain provisions about elections for office.  However, no provision is made as to whether an electoral roll must be ‘continuous’ or a ‘cut-off’ roll.  (A continuous roll is one which can be amended up until the ballot is held.  A cut-off roll closes at a pre-determined time before the ballot.)

5.28 The JSCEM was informed by the AEC that continuous rolls often result in uncertainty as to a person’s eligibility to vote (for example, because of uncertainty as to whether membership subscriptions have been paid), and can lead to frequent amendments to the roll up until the last few minutes before the scheduling closing time for a ballot.  

5.29 The JSCEM recommended that the electoral roll in all industrial elections should be a cut-off roll and that the cut-off date should be 30 to 60 days before the opening of nominations.
   The Government’s response to this recommendation was to agree that cut off rolls were desirable, but that the a cut-off date closer to the opening of nominations would better ensure that the roll does not become stale.

5.30 Subclause 143(3) gives effect to this recommendation, by providing that organisations’ rules must provide for a cut-off date of between 7 and 30 days (this requirement applies to direct voting systems and a direct voting system stage of a collegiate election).

Model Rules [clauses 145 and 146]

5.31 Elections are currently regulated by provisions in the WR Act, the Workplace Relations Regulations and each organisations’ rules.  

5.32 Clause 145 of the Bill will allow the Minister to issue guidelines that contain model rules for the conduct of elections to office.  The Minister can delegate this power to the AEC.  Organisations may adopt these rules with or without modification, but there is no obligation to do so.

5.33 This implements a recommendation of the JSCEM  that model rules for the conduct of industrial elections should be developed which organisations could choose to adopt in whole or in part. 
  Provision for model election rules is also consistent with the approach adopted by the Industrial Relations Act 1999 (Qld).
 The benefit of having model rules which organisations can draw upon or adopt include enhanced actual and perceived integrity of industrial elections through the use of uniform measures, potential savings from reduced litigation concerning the interpretation of rules, and avoidance of ambiguities in some current rules.

5.34 Clause 146 makes similar provision for the Minister to issue guidelines that contain model rules about the conduct of officers and employees of organisations.  

Assets and liabilities agreements between organisations and State unions [clauses 150-152]

5.35 Significant legal problems can arise where Federal and State legislation both confer corporate status on registered unions or employer organisations, with the effect that a State branch of a federal organisation may obtain separate corporate status from its federal counterpart.  Where dual registration occurs, and the State and federal organisations have different membership, assets, liabilities and rules, it can result in serious legal and administrative problems.
  

5.36 The WR Act contains provisions for agreements between a registered organisation and a State union about membership.  The Bill seeks to further address these problems by enabling organisations and State unions to make agreements in relation to the control and management of assets and liabilities as well as providing for the termination of such agreements.  

5.37 Clause 150 enables an organisation’s rules to provide for entry into agreements with state unions about management and control of assets and liabilities of the organisation and state union.  The agreement must be lodged with the Industrial Registry and considered by the Commission.  Before the agreement can take effect, the Commission has to be satisfied that the agreement is not contrary to any object of the Act or the WR Act and does not adversely effect the interests of any lessor, lessee or creditor of either party to the agreement.  

5.38 Power to enforce such agreements is vested in the Federal Court (clause 151).

5.39 Clause 152 provides that any agreement to terminate an assets and liabilities agreement must be approved by the Federal Court.  In order to be approved by the Court, the ‘termination agreement’ must make appropriate provision for the management and control of the assets and liabilities after the termination.  In terminating an agreement the Court must have regard to the interests of lessors, lessees and creditors as well as the fairness of the proposed distribution of assets and liabilities.

NB:
Another issue arising from dual registration is the requirement to meet the financial reporting obligations of State and federal systems.  Changes proposed to allow the Registrar to accept financial reports lodged with State registries where a reporting unit is composed of substantially the same membership as an associated State body is discussed in Part 8 of this submission.

Part 6 – Membership

Background

6.1 The provisions regulating rights to membership of an organisation, the settlement of disputes between organisations and their members and the provision of information to members in respect of issues such as resignation of membership, are important in ensuring genuine freedom of choice for individuals.

6.2 The key principles of freedom of choice and freedom of association which underpin the WR Act, are supported by provisions preventing organisations from excluding people from membership of an organisation of which they are eligible for membership.  The right of individuals to join an organisation for which they are eligible is protected by section 261 of the WR Act (replicated in clauses 164 and 165 of the Bill), in conjunction with the provisions governing rules of organisations (discussed in Part 5 of this submission).   

6.3 The limit on recovery of membership arrears to 12 months introduced by the WROLA Act in 1996 was intended to address some of the problems faced by members of employee and employer associations seeking to resign their membership.  A number of these problems arose out of confusion over the procedures for resignation, with some members believing that by ceasing to pay membership dues they had resigned their membership.

6.4 In addition to freedom of choice for individuals, regulation of membership arrangements is also important in ensuring the integrity of industrial elections.  Accurate membership registers, for example, are critical in ensuring that the representative nature of the organisation is not compromised, as membership registers form the basis of the roll of voters in elections and amalgamation and disamalgamation ballots.  

Summary of Provisions

6.5 Chapter 6 of the Bill sets out the rules about membership of organisations, including entitlement to membership and the circumstances in which a person may cease to be a member.  It also sets out the role of the Federal Court in determining a person’s membership status.  The Chapter generally reflects Division 9 of Part IX of the WR Act and also includes provisions currently contained in Division 12 of Part IX.

6.6 Part 1 of Chapter 6 sets out an overview of the Chapter.

6.7 Part 2 of Chapter 6 deals with the entitlement of persons to become and remain members of organisations (clauses 164-166).  This Part also requires organisations, on request, to provide a statement detailing a member’s membership information (clause 167) and empowers the Federal Court to order rectification of an organisation’s register of members (clauses 168).  These provisions reflect the sections 260, 261, 263 and 266 of the WR Act.

6.8 Part 3 deals with termination of membership.  

6.9 Part 3 introduces a new obligation on organisations to periodically purge their membership register of non-financial members.  Members who have been non-financial for 24 months are to be removed from the register of members within 12 months of the end of the 24-month period (in calculating the 24 month period any periods during which a member was not liable for fees by operation of proposed paragraph 139(1)(e), discussed in Part 5 of this submission, are not included): clause 170.  People removed from a membership list in this way are not required to pay an entrance fee if they re-join within 6 months (clause 171).

6.10 Part 3 also sets out how a person may resign from membership and when resignation takes effect (clause 172) and enables the Federal Court to order that person’s membership is to cease from a particular day (clause 169) – these requirements reflect the WR Act. 

6.11 Part 4 contains prohibitions on false information about membership and resignation from membership (enforced by civil penalty): clauses 173 and 174; the latter prohibition is not contained in the WR Act.

6.12 This Part also contains provisions  (reflecting the WR Act) relating to disputes between organisations and their members (clause 175) - disputes are to be decided under the organisations’ rules - and the circumstances under which subscription arrears can be recovered by an organisation (clauses 176 and 177) – limiting an organisation to legal action to recover outstanding membership dues within 12 months of the amount falling due.

6.13 Part 5 allows a person to apply to a Registrar for a conscientious objection certificate where the person’s beliefs prevent them from joining an organisation (this reflects s267 of the WR Act). 

Discussion of key changes

6.14 Chapter 6 reflects the WR Act, with some changes:

· purging non-financial members from membership register; and

· false information concerning resignation from membership.

Purging non-financial members from membership register [clauses 170-171]

6.15 The Bill will introduce a new requirement, enforceable by a civil penalty, that organisations remove from the register of members the name of any person who has been non-financial for 24 months (clause 170).

6.16 Organisations would have 12 months from the end of the 24-month period to remove these persons from the membership register.  This is designed to avoid administrative complexity for organisations who might otherwise have to have a continuous process of purging as individual members reached the time limit.

6.17 To ensure that members are not disadvantaged by the purging requirements, a person is not required to pay a ‘re-joining’ fee if they rejoin within six months of being removed from the register (clause 171). 

6.18 The requirement for regular purging of the names of non-financial members is designed to promote the accuracy of membership registers, which will in turn improve the integrity of voters rolls used for elections and ballots. 

6.19 These new requirements are designed to operate in the absence of any rules of an organisation providing for purging after a shorter period.

6.20 Western Australian legislation similarly provides for purging of members who are non-financial for three months (Industrial Relations Act 1979 ss64B and 64D).

False information concerning membership and resignation from membership [clauses 173 and 174]

6.21 The WR Act prohibits the making of false representations about a person’s membership of an organisation.  Breach of this prohibition is an offence and carries a maximum penalty of $500 or imprisonment for 6 months or both (section 337 of the WR Act).  The Bill would convert this offence to a civil penalty provision (clause 173).

6.22 A corresponding prohibition is proposed for making a false statement about resignation for membership (clause 174).

6.23 Clauses 173 and 174 will help to ensure members are not misinformed as to their rights and responsibilities regarding membership and resignation by discouraging misleading statements.  The provisions will operate in conjunction with paragraphs 139(1)(d) which requires that organisations inform applicants for membership in writing of the financial obligations arising from membership and the circumstances and manner in which a member may resign from the organisation.

6.24 The responsibility for enforcement of clause 173 rests with the Industrial Registrar (see clauses 284(2)(i) & 289(1) - Chapter 9).

6.25 Clause 174 is a new provision.  The effect of a false representation as to resignation could restrict a person’s ability to choose to belong or not to belong to an organisation and to their preferred form of industrial representation.  As the Office of Employment Advocate is generally responsible for advising employers and employees about freedom of association under the WR Act (see s83BB), the Bill vests the Employment Advocate with the responsibility for enforcing this provision (see Bill clauses 284(2)(j) and 289(2) – Chapter 9).  

6.26 It is likely that contraventions of 173 and 174 would come to the attention of the Industrial Registrar or the Employment Advocate (as the case may be) as a result of a complaint being made. 

Part 7 – Democratic Control

Background

7.1 The WR Act regulates the conduct of elections for office in registered organisations. 

7.2 Many of these provisions have a long history. For example, the Conciliation and Arbitration Act 1949 amended the Conciliation and Arbitration Act 1904 to allow the then Court of Conciliation and Arbitration to supervise industrial elections and to provide for inquiries into industrial elections, with the Court empowered to order, in appropriate circumstances, that a fresh election be held or that a step in an election be taken again.

7.3 Subsequent legislative amendments included:

· requiring that the rules of organisations must provide for secret ballots (Conciliation and Arbitration Act (No. 2) 1951); 

· requiring the Commonwealth to meet the costs of industrial elections other than costs that the organisation would have incurred if it had conducted the election itself (Conciliation and Arbitration Act 1959);

· requiring the rules of organisations to provide for elections for certain offices to be by secret postal ballot (Conciliation and Arbitration Amendment Act (No. 2) 1976).

7.4 The last significant legislative amendment to provisions concerning the conduct of industrial elections arose out of the 1985 Report of the Committee of Review into Australian Industrial Relations Law and 
Systems (the Hancock Report). The Hancock Report recommended that each election for an office in a registered organisation be conducted by the AEC, unless an exemption is granted. This recommendation was implemented in the IR Act.  

7.5 In October 1996, the Minister for Administrative Services asked the JSCEM to inquire into the role of the AEC in conducting industrial elections, including:

· whether there should be some standardisation of the rules governing the conduct of industrial elections; and 

· mechanisms for the review of the conduct and integrity of industrial elections.

7.6 The JSCEM report of the inquiry was tabled in Parliament on 20 October 1997 (House Hansard, p 9185). Overall, the JSCEM found that although existing provisions in the WR Act dealing with the conduct of elections worked well, there were areas where the legislation could be usefully amended.
 The Government’s response to the report was tabled on 15 July 1998.

7.7 The current provisions in the WR Act concerning the conduct of elections are designed to prevent irregularities and provide mechanisms to investigate and remedy irregularities, if they do occur. Most of the proposed changes to the existing provisions that are contained in the Bill implement the Government’s response to the recommendations in the JSCEM report, and are designed to improve the efficiency and integrity of industrial elections by refining the provisions under which such elections operate.  

7.8 These changes are consistent with the Government’s broad policy of facilitating greater accountability of registered organisations by:

· ensuring organisations are representative of their members;

· increasing disclosure of information by registered organisation to their members; and

· providing more effective mechanisms for detecting and dealing with contraventions of statutory obligations. 

Summary of Provisions

7.9 The Chapter covers four broad areas - conduct of elections, prohibited conduct in relation to elections, inquiries into elections and disqualification from office.

Conduct of elections

7.10 As a general rule all elections for office are to be conducted by the AEC in accordance with the rules of the organisation or branch in question.  However, the Industrial Registrar may exempt an organisation from this requirement if satisfied that the election will be conducted in accordance with the rules and in a manner that will afford members with an adequate opportunity to vote without intimidation.  The Bill also provides that where the rules of an organisation require elections other than for an office, the organisation can request that the election be conducted by the AEC.

7.11 In relation to elections conducted by postal ballots, a vote will not be counted unless a declaration envelope in an approved form is used.  The Bill also requires the AEC to provide a post-election report to the organisation and the Industrial Registrar detailing prescribed matters, including whether particular rules were difficult to interpret or apply and whether an unusually large proportion of members’ addresses were out of date or were workplace addresses.

Prohibited conduct and inquiries into elections

7.12 To ensure the integrity of the election process, certain conduct would be prohibited (through a mixture of criminal offence and civil penalty provisions), including:

· an organisation allowing its resources to be used to assist one candidate over another in an election for office (clause 188) – this a new provision reflecting a recommendation of the JSCEM;

· failure by an officer or employee of an organisation to comply with a request from a returning officer for a copy of the organisation’s register (clause 189);

· in complying with a request under clause 189, requiring the secretary of an organisation to make a declaration that the register has been appropriately maintained and imposing a civil penalty for making a false or misleading statement in that declaration (clause 190) – this is a new provision;

· interfering with ballot papers, for instance by forging or destroying ballot papers (subclause 193(2));

· threatening violence or injuring a person to influence the person to withdraw their candidature, to change their voting preference or support for a candidate (subclause 193(3));

· offering or accepting a bribe to influence a person to withdraw their candidature, to change their voting preference or support for a candidate (subclauses 193(4) and (5)) – these subclauses reflect subsection 317(3) of the WR Act but have been amended to remove that the requirement that bribery must be accompanied by intimidation or threats of violence; and

· conduct that infringes the secrecy of a ballot (subclause 193(6)).

7.13 The Bill also provides that either a member of an organisation (subclause 198(1)) or the Electoral Commissioner can apply to the Federal Court to inquire into an alleged irregularity in an election (subclause 198(3)).  Additionally, the Electoral Commissioner will be required to apply to the Federal Court for an inquiry where the Commissioner believes that the result of an election for office has been affected by an irregularity (subclause 198(2).  Subclauses 198(2) and (3) are new provisions which reflect recommendations of the JSCEM.

7.14 If the Court is satisfied that there are reasonable grounds for the application for an inquiry, the Court must conduct an inquiry, and may authorise an official of the Industrial Registry to inspect and collect documents for the purposes of the inquiry (clause 200).  To reflect Commonwealth policy in relation to entry to premises by Commonwealth officials, the Industrial Registrar would be required to issue identity cards to designated registry officials for purposes of an election inquiry (clause 201 - this is a new provision).  The procedure for inquiries is left to the discretion of the Court, but may be informal and the Court is not bound by rules of evidence. The Court must allow any persons who have an interest in the inquiry to appear. 

7.15 If the Federal Court finds an irregularity, the Court is empowered to make a range of orders (under clause 204), including:

· ordering a fresh election;

· ordering a step in an election be taken again; and

· making orders in relation to the holding of office pending fresh elections.

Disqualification from office

7.16 Part 4 of the Bill sets out the circumstances whereby a person is disqualified from holding office:

· a person ‘convicted of a prescribed offence’ (as defined) may not seek election or be elected or appointed to an office unless the person’s conviction or release from prison was more than 5 years ago, or the person has been granted ‘leave to hold office’ by the Federal Court (this reflects the Corporations Law). 

7.17 The provisions dealing with disqualification from office reflect Division 6 of Part IX of the WR Act, subject to minor changes.  For example, in addition to matters covered by section 227 of the WR Act, the definition of prescribed offices (clause 209) includes a contravention of: 

· clause 278 – compliance with statutory duties of officers; 

· subclauses 82(2)(d) and (e), 115(2)(d) and (e), and 193(4) and (5) – engaging in bribery in relation to amalgamation and disamalgamation ballots or an industrial election; and 

· clause 183 – threatening or engaging in bribery in relation to the lodgement of an objection to an application for an exemption from requiring the AEC to conduct an election for office(clause 182).

Discussion of Key Changes

7.18 The key changes made by the Bill to the existing provisions about the conduct of elections fall into five broad categories:

· greater standardisation of electoral procedures;

· enhancing the integrity of the electoral roll;

· augmenting the role and powers of returning officers; 

· improving the integrity of elections by providing for the Electoral Commissioner to initiate election inquiries; and 

· modernising electoral offences.

Greater standardisation of electoral procedures

7.19 In the 1997 report, the JSCEM considered that the efficiency and integrity of industrial elections could be enhanced without encroaching upon the autonomy of registered organisations by standardising certain electoral procedures, such as the use of standard declaration envelopes, and providing procedures for addressing difficult rules. The JSCEM also proposed developing model electoral rules that organisations could choose to adopt (this is discussed in Part 5 of this submission).

Declaration envelope

7.20 The WR Act is silent as to the type of envelope to be used in secret postal ballots.  As a consequence, dependent on the rules of the organisation, the envelope for return of ballot papers may simply be an unmarked envelope or a declaration envelope on which the voter must declare their identity and eligibility to vote. In its submission to the JSCEM inquiry, the AEC argued that ballot security and, as a consequence, electoral integrity would be enhanced if a standard declaration envelope were used for all ballots.

7.21 The use of such an envelope would allow the returning officer to confirm the voter’s identity and eligibility to vote as well as provide a record of those who have voted. The JSCEM recommended that when a secret postal ballot is conducted by the AEC, a standard form of declaration envelope should be used.
  

7.22 Clause 186 of the Bill implements this recommendation by providing that where an election for office is required to be by postal vote, the vote is not to be counted unless the ballot paper is returned in the declaration envelope provided.  When an election is conducted by the AEC, the declaration envelope must be in the ‘approved form’. 

7.23 This change is designed to minimise the opportunity for tampering or interfering with ballots and ensure that the election process produces fair, representative and accurate results.  (Consistent with this approach, the Bill also requires that declaration envelopes be used in relation to amalgamation and disamalgamation ballots – this is discussed in Part 3 of this submission).

Providing procedures for addressing ‘difficult’ rules

7.24 Different rules govern the conduct of industrial elections in each organisation. In its submission to the JSCEM inquiry, the AEC advised that these rules are on occasion ambiguous and difficult to apply.  The AEC stated that although organisations will often co-operate with the AEC to address difficult or ambiguous rules, it had no power to require an organisation to do so.  The Government agreed that, although it would be inappropriate for the AEC to have the ability to compel an organisation to change its rules, there should be a formal process whereby such rules are brought to the attention of not only the organisation, but also its members.

7.25 The JSCEM recommended that for each election conducted by the AEC, it should be required to prepare a post-election report (see discussion below) in which any rules that were difficult to interpret or apply were identified. Further, the AEC should invite the organisation (or branch of the organisation) for whom the election was conducted, to discuss the matter; the organisation should be required to respond to any adverse comment by the AEC and publicise that response to its members.

7.26 Clause 195 of the Bill implements this recommendation by requiring the AEC to provide a written report on the conduct of the election to the Industrial Registrar and the organisation for which the election was conducted. The report must contain certain prescribed information (eg the number of ballots distributed and the number of ballots returned) and identify any rules that were difficult to interpret or apply, making reference to any relevant model rules that may assist the organisation to address the matter.

7.27 Clause 196 requires the organisation to provide a response to any such comments and specify whether it intends to take action in relation to the rules, and make this response available to its members. This change is designed to enable organisations to be made aware of any rules that are potentially problematic, and giving them the opportunity to draw on the expertise of the AEC to resolve the matter.  Requiring an organisation to disclose its response to any AEC concerns in a post-election report ensures that members are kept adequately informed of issues regarding the organisations democratic processes, thereby enhancing democratic control. 

Enhancing the integrity of the electoral roll

7.28 Clause 219 of the Bill requires every registered organisation to keep and maintain a register of members.  When an industrial election is required to be conducted by the AEC, clause 189 requires an organisation to comply with a request by an electoral official for a copy of the register or the relevant part of the register. This is to enable the AEC to compile an electoral roll. Given that the integrity of an election depends in part on the accuracy of the electoral roll, ensuring that the membership register is accurate and adequately maintained is crucial.  Clause 189 reflects sections  317(1) of the WR Act.  

Maintaining the register of members

7.29 Section 268(3) of the WR Act requires a declaration by the secretary of an organisation to be lodged with the Industrial Registrar every year, to the effect that the organisation’s register of members has been maintained as required by the Act during the previous calendar year. 

7.30 Given that the AEC compiles the electoral roll, the JSCEM recommended that it should also be responsible for its accuracy
. The Government, in its response to the report, considered that responsibility for the accuracy of electoral rolls should rest with the organisation or branch, given that the electoral roll is drawn from the register of members.  

7.31 Accordingly, under clause 190 of the Bill, where an organisation receives a request from an electoral officer to provide a copy of its membership register, the secretary or other prescriber officer of the organisation must also make a declaration that the register has been maintained in accordance with the Bill. The Bill provides a civil penalty for making a false or misleading statement in such a declaration.  Clause 190 imposes a new requirement. 

7.32 Clause 220 also introduces a new requirement for an organisation to keep a record of its register of members as it stands on 31 December each year for a period of seven years.  This is a civil penalty provision.  This requirement reflects a proposal contained in the BDW report
.  

7.33 A further measure to enhance the integrity of the electoral roll contained in the Bill is the proposal to introduce ‘cut-off’ rolls.  This is discussed in Part 5 of this submission.

Augmenting the role and powers of returning officers

Post-ballot reports

7.34 Regulations 96 and 98Z of the WR Regulations require that after each amalgamation and disamalgamation ballot (respectively) the returning officer provide a certificate containing prescribed information in relation to the ballot to the Industrial Registrar and each organisation involved.  

7.35 However, there are no similar legislative requirements in relation to industrial elections.  The JSCEM recommended that a post-election report should be provided to the Industrial Registrar and the organisation (or branch) concerned after each election
.  It also recommended that the prescribed information that should be contained in the report should be expanded to include such matters as whether, having regard to the nature of the organisation (or branch), in the AEC’s opinion the register of members contained a disproportionate number of members addresses that were either out of date or non-residential
. The report  commented that post-ballot reports for amalgamation and disamalgamation ballots should similarly be expanded (see Part 3 of this submission).  

7.36 Clause 195 of the Bill implements the Government’s response to these  recommendations of the JSCEM, by requiring the AEC to provide to the Industrial Registrar and the relevant organisation or branch a post-election report, which must include details of prescribed matters, as well as comment on any rules that were difficult to interpret or apply, and whether in the opinion of the AEC the register of members contains an unusually large proportion of addresses that are either out of date or non-residential. 

7.37 An organisation would be required to respond to any adverse report concerning its rules and specify what action it intends to take.  This response would also have to be made available to its members.  The use of post-election reports is designed to improve the democratic process generally, by informing organisations and their members about issues relating to elections, so that appropriate action can be taken.

Improving the effectiveness of election inquiries

7.38 Section 218 of the WR Act permits applications to the Court for an inquiry into an election by a person who was a member of the organisation within the preceding 12 months.  

7.39 During the JSCEM inquiry concerning industrial elections, the AEC recommended that section 218 be amended to allow the Electoral Commissioner to apply for an inquiry.  In making that recommendation, the AEC noted that although it may become aware of an irregularity once an election has been completed, an inquiry cannot be initiated unless and until a member of the organisation challenges the result.
7.40 This prevents the AEC, for example, from taking action to correct minor or procedural irregularities, as well as denying it the ability to initiate the inquiry process for significant matters. While financial assistance may be available under sections 342 of 343 of the WR Act (subject to compliance with guidelines), the costs involved may inhibit many members from bringing applications for an inquiry into an election. Other factors, such as a reluctance to take on a complex Court process or concern about consequences within their organisation, may also prevent some members from initiating inquiries.
7.41 Given the importance of elections to organisations and their members, including candidates, the JSCEM commented that it was unsatisfactory that where the AEC becomes aware, by whatever means, of a possible irregularity in relation to an industrial election, it was unable to refer the matter to the Court for an inquiry, but rather was forced to depend upon some other person to do so. Accordingly, JSCEM recommended that: 

· section 218 of the WR Act be amended to include the Electoral Commissioner as a person who may make an application for an inquiry by the Court into an alleged irregularity; and

· the WR Act should be further amended to provide that, where the Electoral Commissioner is satisfied that it is more likely than not that an irregularity has occurred, the Electoral Commissioner must make an application for an inquiry.

7.42 Clause 198 of the Bill implements this recommendation by allowing the Electoral Commissioner to apply to the Federal Court where she or he believes that an irregularity in elation to an election has occurred.  Clause 198 also requires the Electoral Commissioner to apply for an inquiry where she or he believes that an irregularity has affected the result of an election. 

7.43 In some instances, the AEC would be best placed to bring an application, particularly where a member is unable (due to resource constraints) or unwilling to bring such an application.  Giving the Electoral Commissioner standing to apply for an inquiry complements the AEC’s role as the body that conducts elections for offices in organisation and the requirement that it prepare a post-election report on the conduct of each election.  

Modernise penalty provisions

7.44 In Re Collins; Ex parte Hockings
, the High Court found that the use of union resources to support one candidate did not constitute an irregularity in relation to an election.  As such, there is no legal sanction for the use of resources to support one candidate when resources are denied to an opposing candidate in an industrial election.

7.45 The JSCEM recommended that legislation be considered to prohibit the use of union resources for electioneering purposes.
  This is similar to a recommendation of the Cooke Inquiry, which was subsequently adopted by section 59 of the in Industrial Organisations Act 1997 (Qld), and continued in section 491 of the Industrial Relations Act 1999 (Qld).

7.46 Clause 188 of the Bill implements this recommendation by making it an offence for an organisation to allow its resources to be used to help one candidate against another candidate in an election for office. This provision is designed to ensure that a ‘level playing field’ exists for every election, thereby ensuring that candidates have an equal opportunity to put forward their case for election. 
7.47 New offences are also created:

· to prevent violence against a person who lodges an objection to an application by an organisation for an exemption from the requirement that its elections be conducted by the AEC (clause 183); and 
· to ensure the return of identity cards issued to registry officials for the purpose of entering premises pursuant to a Court order during an election inquiry (clause 201) – the requirement for identity cards is also a new requirement (clause 200).
7.48 Consistent with the general policy shift to civil penalty provisions discussed in Part 9 of this submission, failure to comply with statutory obligations relating to the conduct of elections (e.g. failure to lodge election information or making a false statement in a declaration concerning the maintenance of the register of members) will attract a civil penalty.  However, more serious conduct, such as obstructing an electoral officer, will remain subject to criminal sanction, which has repercussions for eligibility to stand or hold an office in a registered organisation.
7.49 Under the WR Act, offering and accepting a bribe in relation to an election is not an offence unless it is accompanied by threats of violence. The Bill remedies this technical deficiency by introducing new bribery offences in clause 193, consistent with section 326 of the Commonwealth Electoral Act 1918.
Part 8 - Records, Accounts and Conduct of Officers

Background

8.1 Divisions 11 and 12 of  Part IX of the WR Act impose financial management and reporting obligations on registered organisations.  The WR Act sets out:

· requirements regarding the recording of member details and other details relating to the organisation, and the retention, reporting and inspection of those records; and

· reporting obligations, including requirements to retain accounting records and prepare accounts, to have accounts audited and to provide these to members and the Registry.

8.2 The WR Act also gives the Registry investigative powers in relation to the accounting and reporting obligations.  The Bill extends these powers (which are contained in Chapter 10 of the Bill and discussed in Part 10 of this submission.)

8.3 In the Government’s September 1996 workplace relations election policy, Better Pay for Better Work, the Government committed itself to  ‘…a thorough examination of those sections of the IR Act which deal with the accounts and auditing practices of registered organisations, and to amend them where necessary to ensure that organisations keep proper and audited accounts which are readily available to members’
  and to ensure that these provisions ‘… are, as far as practicable, the same as those of companies’
.  

8.4 In line with this commitment, the Government commissioned an independent review of the arrangements for governance of registered organisations.  The report of this review - Review of current arrangements for Governance of Industrial Organisations (the BDW report) - was released for public comment in August 1998.  The report made significant recommendations for strengthening the accountability requirements for registered organisations.  The recommendations were directed towards ensuring that the obligations of registered organisations are relevant and satisfy modern accountability and governance standards.  In accordance with its terms of reference, the review considered the standards that must be met by corporations and other comparable organisations in the Australian community.

8.5 The focus of the BDW report was on ensuring organisations and their officers are accountable to their members, by ensuring members have access to sufficient information to enable them to monitor the financial management and conduct of their organisation, and by ensuring that there is proper monitoring of the financial management of organisations.

Summary of Provisions

8.6 Chapter 8 of the Bill contains provisions dealing with record keeping, the preparing and auditing of accounts and statutory duties of officers and employees of organisations.  The accounting, auditing and reporting provisions have been modernised and streamlined.  

8.7 The Bill also provides flexibility for organisations to arrange their reporting structures in a manner which best suits the information needs of members, and improves the access of members to financial information.  Where appropriate, some of the regulatory provisions affecting the financial management of organisations have been brought more closely into line with the Corporations Law applying to companies.  Chapter 8 also contains statutory fiduciary duties for officers and employees of organisations, in line with the Corporations Law.

8.8 Part 1 of the Chapter provides a simplified outline.  

8.9 Part 2 sets out the obligations of registered organisations in relation to record keeping.  

8.10 The Part includes provisions regarding the maintenance of an organisation’s membership register, which specify the details an organisation is to record and maintain in relation to each member.  Membership records are particularly important as they are used as a basis for electoral rolls in an organisation’s elections.  Membership records are to be retained for 7 years (this is a new requirement).  Provision is also made for access to membership records.  

8.11 Part 2 also sets out the particulars to be provided to the Registry in relation to loans, grants and donations exceeding $1,000 made by an organisation (clause 226).  Details are to be provided to the Registry within 90 days of the end of the financial year (or such longer period as the Registrar allows).   With the exception of the 90 day reporting requirement this provision reflects section 269 of the WR Act.  (The WR Act requires details to be lodged ‘as soon as practicable after the end of the financial year’.)

8.12 Part 3 deals with the accounting and auditing obligations of organisations.  There are a number of changes made to current arrangements by this Part.  These are discussed below.

8.13 Division 1 specifies how the provisions apply to newly registered organisations, and in circumstances where organisations change their financial year.  The Division also provides for the Industrial Registrar to grant exemptions from compliance with particular Australian Accounting Standards in certain circumstances (clause 230).  

8.14 Division 2 establishes a new concept of a ‘reporting unit’.  Organisations that are divided into branches are taken to be divided into reporting units on a branch level (with any remaining part of an organisation also taken to be a reporting unit), whereas an organisation without branches is a reporting unit itself.  The Division allows an organisation (either at the initiative of the organisation, or in some cases, at the initiative of the Industrial Registrar) to be divided into reporting units on an alternative basis than that already provided (eg, to allow a number of groupings within an organisation to report together where this is the most appropriate means of providing useful information to members).

8.15 Division 3 specifies the accounting obligations imposed on reporting units.  Reporting units are required to keep proper financial records, and to have prepared both a general purpose financial report and an operating report as soon as practicable after the end of each financial year.  The Division also provides for the Industrial Registrar to prepare reporting guidelines that are to specify the manner in which certain information is to be reported.  The requirements of this Division are largely new.

8.16 Division 4 deals with the appointment of auditors, and the powers and duties of auditors.  This Division contains only minor changes to existing arrangements. 

8.17 Division 5 sets out the reporting obligations of reporting units, including in particular the obligations on reporting units to report to members.  The Division also sets out the requirements for lodgement of reports with the Registry.  The reporting procedures in this Division streamline existing arrangements.

8.18 Division 6 enables organisations with annual incomes of less than $100,000 to comply with reduced reporting requirements in certain circumstances.  The Division also allows the Registrar to accept reports lodged with registries established under State legislation in certain circumstances, where a reporting unit is comprised on the same membership as an associated State body.  Reporting units with no financial affairs during a particular financial year can obtain a certificate to that effect from the Industrial Registrar which exempts the reporting unit from compliance with accounting, auditing and reporting obligations for that financial year.

8.19 Division 7 enables a member, by application to a Registrar, to require a reporting unit to make available certain prescribed information concerning its financial affairs.  The Division also enables a member to apply to the Commission for an order allowing inspection of financial records, and sets out a number of safeguards to prevent abuse of such applications.

8.20 Part 4 of the Chapter sets out statutory duties applying to officers, and in some cases, employees of organisations.  These are new provisions.

· Division 1 provides that the application of these statutory duties is limited to the exercise of duties relating to the financial management of an organisation.  

· Division 2 sets out duties of care and diligence, good faith, use of position and information (which are subject to civil penalty), as well as criminal offences relating to breaches of the duties of good faith and use of position and information.  The Division also clarifies the effect of member ratification of breaches of statutory duties, as well as the interaction of the statutory duties with other obligations.

8.21 Part 5 sets out the rights of officers or former officers to access to the books of an organisation in certain circumstances for the purposes of legal action.  These are new provisions.

Discussion of Key Changes

8.22 The key changes made by Chapter 8 to the existing arrangements contained in the WR Act fall into a number of broad categories:

· membership records

· organisational structure for reporting obligations

· modernising accounting and audit requirements

· accountability to membership

· conduct of officers

A.
Membership records

Membership register

8.23 Under the WR Act, a registered organisation is required to keep a number of records, including a register of members, a list of officers and branches and a list of office holders (section 268).  

8.24 The register of members must contain details of members’ names and postal addresses.  An organisation is required to update its register within 28 days of membership changes occurring.  An organisation is required to lodge with the Registry a annual statutory declaration as to its compliance with the Act in maintaining its membership register, as well as lists of offices and office holders.  There is currently no requirement on an organisation to retain copies of its membership register. 

8.25 Clause 220 of the Bill would require an organisation to retain, for seven years, a copy of its membership register as it stood at 31 December each year, as well as enable the Regulations to require the same in relation to a date other than 31 December.  The Bill would require these records to be kept at an organisation’s office unless a Registrar grants the organisation permission for the records to be kept elsewhere.  These amendments stem from a recommendation of the BDW report.  This is consistent with the requirement to keep accounting records for 7 years (subclause 241(5), reflecting subsection 272(4) of the WR Act) and in line with obligations under Corporations Law.

8.26 Clause 221 of the Bill creates a new offence.  It is to be an offence to intentionally interfere with the register of members, or with copies of the register being retained under clause 220.  This amendment is directed at ensuring the accuracy of membership registers, which are used as a basis for electoral rolls.

B.
Organisational structure for reporting obligations

Reporting units 

8.27 Under the current arrangements, each branch of an organisation is responsible for the preparation of its own accounts, unless the organisation has a Registrar’s certificate allowing it to report on a whole-of-organisation basis (section 271).  The term branch is not defined, and there are occasions where it is not clear whether a structural part of an organisation (for example, a division, sub-branch or group) is required to comply with the accounting, auditing and reporting requirements.  

8.28 There is no scope to report on any other basis (e.g. for several branches to report together where this is appropriate).  

8.29 The Bill proposes to introduce the concept of a ‘reporting unit’ and allows reporting on other than a branch basis in appropriate circumstances (clauses 231–240).  These changes will provide flexibility for organisations to report in a manner that best suits their members’ information needs.  To report on other than a branch basis, an organisation with branches must obtain a certificate from the Industrial Registrar who is required to be satisfied that the level of financial information available to members would be adequate and relevant to them (clause 235).

8.30 There would be capacity for the Industrial Registrar to make a determination on his or her own initiative that an organisation be divided into reporting units on an other than branch by branch basis (clause  236).  This power is intended to be used as a last resort, and may only be exercised following compliance with a prescribed procedure.  Organisations are to be provided with an opportunity to be heard on the matter, and the Registrar can only issue a certificate on his or her own initiative where the Registrar is satisfied that it would be most appropriate for the organisation to be divided into reporting units as proposed in order to improve compliance with the accounting, auditing and reporting requirements of the Part, and that members of the organisation would have available to them an adequate level of relevant information.

Reporting units with substantial common membership with State bodies

8.31 Problems can arise where Federal and State legislation both confer corporate status on registered unions or employer organisations, with the effect that a State branch of a federal organisation may obtain separate corporate status from its federal counterpart.  Where dual registration occurs, and the State and federal organisations have different membership, assets, liabilities and rules, it can result in serious legal and administrative problems (this difficulty was highlighted by the BDW report
).  The Bill seeks to simplify the reporting obligations in such cases by allowing the Industrial Registrar to accept financial reports lodged with registries established under state legislation where a reporting unit is composed of substantially the same membership as an associated State body, provided that provision is made for adequate reporting to members who are not members of the State body (clause 258).

C.
Modernising accounting and audit requirements

Australian Accounting standards

8.32 The reporting obligations of registered organisations under the current regulatory framework do not require that organisation’s financial reporting be carried out in accordance with AAS, although the Department understands that many organisations do so.  The Bill would make compliance with AAS an express requirement, and thereby formalises a practice that is commonplace amongst the majority of organisations in preparing their financial reports under the current regulatory scheme (subclause 242(1)).
  

8.33 The Bill allows the Registrar to grant exemptions from the general requirement that AAS apply to organisations, to provide for individual circumstances of organisation where compliance would impose an onerous cost burden, but having regard also to the information needs of members (clause 230).

Australian Auditing Standards

8.34 Consistent with the change requiring the financial reporting of organisations to be carried out in accordance with the AAS, subclause 246(8) of the Bill would require that an auditor’s report on the accounts of an organisations is to be in accordance with the Australian Auditing Standards.  This is consistent with a recommendation of the BDW report.
  

Accounting obligations – consistent record keeping

8.35 The WR Act is currently silent on the issue of whether branches of an organisation should keep accounting records in a manner consistent with other branches of the organisation.  Subclause 241(2) provides that organisations made up of more than one reporting unit should, as far as practicable, keep records in a consistent manner.  This change would assist to ensure that an accurate view of the financial position of an organisation as a whole can be obtained, thereby enhancing the transparency of organisations’ financial affairs.

Accounting obligations – general purpose and operating reports

8.36 Currently, organisations are required to prepare accounts which contain a number of matters prescribed in the Regulations, including a certificate as to the number of members of the organisation, and whether the accounts show a true and fair view of the financial affairs of the organisation. 

8.37 Consistent with modern practice and compliance with Australian Accounting Standards, the Bill would require reporting units to prepare general purpose reports, which must contain financial statements and notes, and information required by the Registrar’s reporting guidelines.  The BDW report considered the concept of a general purpose report to be an appropriate basis upon which organisations should be required to report to their members.
  A general purpose report is intended to satisfy the ‘…information needs common to users who are unable to command the preparation of reports tailored so as to satisfy, specifically, all of their information needs.’

8.38 Clause 243 of the Bill also requires a reporting unit’s committee of management to have an operating report prepared, which contains a range of information concerning the unit’s operation.  Introducing a requirement for an operating report is directed at providing modernised reporting requirements, greater transparency and improving the provision of information to members.  Such a report is similar (although not identical) to the requirement for a director’s report under sections 298-300 of the Corporations Law.  

8.39 In some respects the requirements for an operating report reflect the requirements of the Corporations Law.  As it is under the Corporations Law, a reporting unit will be required to report on its activities during the year and any significant change in the nature of those activities during the course of the year, and to provide details of significant changes to its financial affairs during the year.  

8.40 There are also differences between the requirements for a director’s report and an operating report.  Information specific to companies, relating to share issues and the like is also not replicated in the Bill; nor is the requirement in the Corporations Law to report on developments during the year and possible developments in future years that might impact on operations.  On the other hand, the Bill requires an operating report to contain details about members’ rights of resignation, and the involvement of officers in trusteeships or trustee directorships relating to certain superannuation trust funds.

Reporting guidelines

8.41 The Bill would require the Registrar to develop and publish reporting guidelines to be used for the purposes of preparing the general purpose financial report (clause 244)
.  The Bill sets out a number of specific matters that the guidelines are to address, including the manner in which reporting units are to disclose amounts paid by organisations to employers for payroll deduction of membership dues, and legal costs (line items to be disclosed in an organisation’s accounts are currently dealt with in the WR Regulations).  Again, these measures are aimed at enhancing the transparency of an organisation’s expenditure.

Reduced reporting requirements for small organisations

8.42 The Bill would provide simplified reporting requirements for ‘small organisations’.  Currently reporting entities with an annual income of less than $20,000 qualify for modified reporting requirements (see sections 271 and 285).  The Bill proposes that this income level be increased to $100,000, although under the Bill the exception is only available for organisations reporting as a whole (clause 259).  

8.43 The BDW report recommended increasing the income limit for an organisation to be considered a ‘small organisation’, although the Government did not accept the BDW report’s recommendation
 that simplified requirements be available on a basis generally equivalent to that for ‘small proprietary companies’. (Under the Corporations Law, a small proprietary company is a company which satisfies two of the following three criteria – a gross annual operating revenue of less than $10 million; a gross asset annual value of less than $5 million; a company with fewer than 50 employees – subsection 45A(2) of the Corporations Law.)

D.
Accountability to membership

Reporting to members

8.44 The Bill would simplify the process whereby organisations provide copies of financial reports to members and the Industrial Registry, with a view to improving the timeliness of financial information and to improve the flexibility available to organisations in meeting their obligations.  The Bill would also improve the opportunity for members to raise issues concerning the financial information and accounts.  

8.45 The Bill shortens the reporting process by requiring reporting to occur within a period of at least 5 months after the end of the financial year or at least 21 days before a general meeting where one is held within 6 months after the end of the financial year.  (There is capacity for this time limit to be extended by up to a month.)  The Corporations Law provides a shorter reporting period for public companies, with no scope for extension.

8.46 Public companies are required to report to members by the earlier of 21 days before the next annual general meeting (where one is held within 5 months after the end of the financial year), or 4 months after the end of the financial year (Corporations Law, sections 250N and 315).

8.47 Under the WR Act there is no requirement on organisations or branches to hold general members’ meetings to discuss audited accounts if a general meeting is not due to be held within the relevant period (in such a case accounts may be presented to a meeting of the committee of management) (section 279).  In contrast, the Bill would require reporting units to present their reports to members’ meetings unless the rules of the organisation provide an appropriate mechanism for the calling of such a meeting by members (sections 254-255).  If there is such a mechanism in the rules, the reports may be presented to a meeting of the committee of management.  

8.48 These changes are directed at ensuring that members have an opportunity to raise questions about the audited accounts in the context of a members meeting.  In imposing this new requirement, the Bill seeks to provide organisations with flexibility in complying with the requirement, provided the organisation’s rules provide sufficient democratic controls.  An organisation is exempt from the requirement to hold a members’ meeting if an organisation’s rules provide that a minimum proportion (five percent) of members can initiate such a meeting if desired.

Members access to financial records

8.49 The BDW report recommended that a member should be able to apply to the Commission for an order authorising an approved auditor or legal practitioner to inspect financial records of an organisation and, in the event that such an inspection discloses a breach, that person must report the matter to the Commission.
  

8.50 Clauses 262 to 267 implement the Government’s response to this recommendation.

8.51 Clause 262 allows a member of a reporting unit to apply for an order from the Commission (constituted by a Presidential Member) allowing the applicant or other authorised person on the applicant’s behalf to inspect the financial records of the reporting unit.  Subclause 262(1) sets out the matters of which the Commission must be satisfied before granting an order including: that the application is made in good faith, and that there are reasonable grounds for suspecting a breach of the financial accounting, auditing and reporting provisions or regulations relating to those provisions, the reporting guidelines, or a relevant rule of the reporting unit.  

8.52 The Commission would also be empowered to make any ancillary orders it thinks appropriate where it orders the inspection of financial records, including, for example, an order limiting the use to which information obtained may be put, or to ensure that members names and addresses are not provided (clause 264).

8.53 To protect against this mechanism being used inappropriately, clause 263 will require the Commission to dismiss applications that are made vexatiously or without reasonable cause as soon as possible.  The Industrial Registrar will also be able to apply to the Federal Court for a civil penalty in such cases.  

8.54 Clause 265 would make a civil penalty available, at the suit of the Industrial Registrar, where information obtained from an inspection is used improperly (disclosure to a Registry official or the applicant member, where inspection is actually undertaken by an agent on the member’s behalf, is not improper).  

8.55 Where person authorised to inspect the financial records of a reporting unit forms a reasonable belief, as a result of the inspection, that a breach may have occurred
, clause 267 requires that the person advise the Registry accordingly and to provide any relevant information obtained during the inspection. 

8.56 Where the Commission considers the belief as to a breach to be reasonably grounded, the Registry must refer the matter to the Industrial Registrar who is required to investigate (under section 313 – see Part 10 of this submission).  

8.57 These clauses, with the exception of clause 267 (which as noted is included to give effect to a BDW report recommendation
), reflect sections 247A-247D of the Corporations Law, which enable a member of a company to apply to the Court for an order authorising the applicant or another person, on the applicant’s behalf, to inspect the company’s books.

8.58 There is no equivalent provision to clause 267 under the Corporations Law.  However, as part of their fiduciary and statutory duties to the company and its shareholders, directors and officers have a duty to act in the best interests of the company, which may include reporting breaches to regulatory authorities such as ASIC.  Shareholders do not have a legal obligation to report suspected breaches to ASIC, although it may be in their financial interest to do so.  

E.
Conduct of officers

Conduct of offices of organisations

8.59 The Bill would provide statutory fiduciary duties (clauses 272-277).  These duties are in addition to fiduciary duties imposed on officials of organisations by the common law (and those which may arise from the rules of organisations themselves).  Consistent with the Corporations Law, the Bill contains duties relating to care and diligence, good faith, use of position and information.  The Industrial Relations Act 1999 (Qld), the Industrial Relations Act 1996 (NSW) and the Industrial Relations Act 1979 (WA) also impose statutory fiduciary duties on officers of State organisations.

8.60 The application of the duties proposed by the Bill is limited to the exercise of powers and duties associated with the financial management of organisations (clause 270).  Also in keeping with the Corporations Law, duties relating to use of position and information extend to employees of organisations, and particular duties have criminal equivalents where the breach was sufficiently reckless or negligent (clause 277). 

8.61 There are many examples in other Commonwealth laws where common law actions have been preserved, and operate in tandem with statutory duties and obligations covering the same subject matter (e.g. Corporations Law, Trade Practices Act 1974, Commonwealth Authorities and Companies Act 1997).

Access to organisation’s books

8.62 The Bill would allow an officer access to an organisation’s books for the purpose of legal proceedings where the officer reasonably believes that the books contain information that is relevant to the proceedings.  Equivalent access is provided by directors under the Corporations Law (section 198F in combination with section 290).

8.63 Clause 282 of the Bill would allow an officer, or someone who has ceased to be an officer with the previous 7 years, to inspect the books of the organisation at all reasonable times for the purposes of a legal proceedings to which the officer is either a party, or proposes in good faith to bring, or which the officer has reason to believe will be brought against him or her.  Where an officer, or former officer, is permitted to inspect the organisations book, the officer is allowed to make copies of the books for the purposes of the legal proceedings.  

8.64 An organisation is entitled to recover the cost of producing such copies from the person inspecting the books, and cannot refuse a person the right to inspect or make copies of its books where the person is authorised to do so.

Part 9 – Civil Penalties and Criminal Offences

Background

9.1 Under the WR Act, compliance with many statutory obligations, such as those relating to financial accounting, auditing and reporting, is enforced by way of specific criminal offences for breach of relevant provisions.  For example:

· failure to keep adequate accounting records
;

· failure to prepare accounts and financial statements
;

· failure to provide members with a copy of the auditor’s report, accounts and statements within the statutory timeframe
; and

· failure to lodge copies of the auditor’s report, accounts and statements with the Industrial Registry within the time allowed by the legislation.

9.2 The financial penalties for contravening an offence provision are relatively small (none are more than $1,000, supplemented in some cases by subsequent penalties of up to $250 per week for continuing breaches).  Some offences, such as failing to comply with a request by the Industrial Registrar for election documents, also carry the prospect of imprisonment. 

9.3 The current regime of criminal offences has not often been utilised.  There appear to be a number of reasons for this.

9.4 Due to the current low level of penalty, section 15B of the Crimes Act 1914 operates to impose a one-year limitation period to such offences.  
9.5 Subsection 15B(1) of the Crimes Act sets a time limit of 12 months from the date of the commission of an offence for the commencement of a prosecution where the maximum penalty for the offence is a term of imprisonment of 6 months or less.  This causes particular difficulty in the context of offences relating to financial management.

9.6 The BDW report recommended revising the enforcement provisions of the WR Act to provide that a failure to comply with financial accounting and reporting provisions or breaches of statutory fiduciary duties (which it recommended be created) be subject to civil penalties, with serious breaches attracting criminal sanctions.  

9.7 In addition, the existing level of pecuniary penalty does not appear to be an effective deterrent.  This is reflected in a recommendation of the JSCEM report that there be a significant increase in the level of penalty attaching to electoral offences
. 

Summary of Provisions

9.8 The general approach in the Bill is that administrative or procedural requirements (e.g. lodging reports providing information, maintaining records) should attract civil penalties, rather than criminal sanctions, with many offences in the WR Act relating to registered organisations converted to civil penalty provisions.  Other conduct, such as obstruction or interfering with ballots or elections, will remain offences, subject to criminal sanctions.  

9.9 A series of tables setting out the civil penalty provisions and offence provisions in the Bill is at Annexure C.

Civil penalties

9.10 The enforcement of civil penalty provisions will reside with the Industrial Registrar, except for breach of the prohibition on false representations about resignation from membership (clause 174), which will be the responsibility of the Employment Advocate (subclause 289(2)). The Industrial Registrar (or the Employment Advocate, in the case of clause 174) may apply for orders from the Federal Court.

9.11 The Federal Court will have wide powers under the Bill in relation to breaches of civil penalty provisions:

9.12 The Court will have the power to order pecuniary penalties of up to 100 penalty units in the case of bodies corporate and 20 penalty units in other cases (clause 285).  [A penalty unit is $110 (section 4AA of the Crimes Act 1914).]

9.13 The Court will also have the power to order an official or employee contravening a fiduciary statutory duty imposed in Part 4 of Chapter 8 to compensate the organisation where damage has resulted from the breach (clause 286), upon application by the Industrial Registrar or the affected organisation (subclause 289(3)). 

· In quantifying the damage suffered by the organisation, the Court will be required to take into account any profits made by the officer.

· Clause 288 preserves the operation of any other laws concerning the duties of a person relating to his or her employment or office in a registered organisation. This will enable remedies to be pursued in respect of duties arising at common law or in equity.

9.14 The Court will be able to make other orders necessary to stop a civil penalty contravention or remedy its effects, and any consequential orders (clause 287).  Those orders may be made irrespective of whether pecuniary penalty or compensation orders have also been made.

9.15 An organisation will be entitled to intervene in proceedings in which a pecuniary penalty or another order is sought and gives the organisation the right to be heard on all matters other than whether the order should be made (subclause 289(4)).  

Criminal offences

9.16 More serious conduct remains subject to criminal sanction.  For example: 

· interference with amalgamation and disamalgamation ballots (clauses 82 and 115);

· hindering or obstructing an electoral official (clause 192);

· bribes, intimidation, or interference with the election process (clause 193);

· failing to provide information to or comply with directions given by an electoral official (clause 200);

· obstructing an auditor’s right of access to records of a reporting unit (clause 247);

· intentional, reckless or dishonest breach of fiduciary duties in relation to financial management (clause 277); and 

· failing to provide information or attend an examination requested by the Industrial Registrar during the course of an investigation (clause 316).

9.17 A full list of offences in the Bill is provided in a table at Annexure C.

9.18 The Director of Public Prosecutions will retain the power to enforce these provisions. 

9.19 To address concerns about the level of penalties attaching to breaches of the WR Act, the level of penalty for breach of offence provisions has been significantly increased.  No provision is made for imprisonment.

Interaction of offence and civil penalty provisions

9.20 The Bill provides for circumstances where the same or substantially the same conduct constitutes both a civil contravention and a criminal offence:

· A person cannot be liable for a civil penalty if the person has been convicted of an offence in relation to that conduct (clause 290).

· If the criminal proceedings are commenced or have already commenced, the civil proceedings are stayed (clause 291).

· Conversely, criminal proceedings may be commenced against a person for the same or substantially the same conduct constituting a civil penalty contravention whether or not a compensation or other order has been made in civil proceedings related to that conduct (clause 292).

· Where the criminal proceedings relate to substantially the same conduct as a civil penalty provision, clause 293 prevents the admission of evidence in the criminal proceedings where the evidence was previously given in the civil proceedings. An exception is made for criminal proceedings regarding false evidence given in the civil penalty proceedings.

Discussion of Key Changes 

Civil penalties [Chapter 9]

Conversion from offences to civil penalties 

9.21 The Bill proposes an approach to enforcement that differs from that currently in place.  The Bill will introduce a system of civil penalties for administrative or procedural obligations.  Civil liability reflects the nature of the conduct involved (eg failure to lodge documents), and accords with the approach taken by the Corporations Law.  

9.22 This approach gives effect to the recommendation of the BDW report that failure to comply with financial accounting and reporting provisions or breaches of statutory fiduciary duties (which it recommended be created) should be subject to civil penalties with serious breaches attracting criminal sanction.  

9.23 The BDW report also recommended that the Federal Court have the power to order compensation to an organisation for office holders’ fraud, negligence, default, breach of trust or breach of duty. 

9.24 Clause 284 sets out the civil penalty provisions contained in the Bill, and provides that application may be made to the Federal Court for orders in relation to contravention of a civil penalty provision.  (To avoid doubt, subclause 284(3) provides that a contravention by a branch or reporting unit within a registered organisation is a contravention by the organisation.)

9.25 The Bill converts many offences relating to registered organisations under the WR Act (eg in relation to non-compliance with financial and reporting obligations) to civil penalties.  

9.26 The move to a largely civil penalty regime is designed to improve the enforcement of statutory obligations on organisations and their officials.  This new enforcement system is complemented by providing the Industrial Registrar with appropriate powers of inquiry and investigation to determine whether a contravention of civil penalty or offence provisions may have occurred (these arrangements are discussed in Part 10 of this submission).

Orders other than pecuniary penalty

9.27 Clause 286 enables the Federal Court to order compensation to be paid to an organisation in respect of a breach of the statutory fiduciary duties (which are discussed in Part 8 of this submission), namely: breaches of the duty to exercise powers and discharge duties with the care and diligence a reasonable person would exercise (clause 272), the duty to act in good faith and for a proper purpose (clause 273), and the prohibition on improper use of position or information (clauses 274 and 275).  This is broadly consistent with section 1317H of the Corporations Law. 

9.28 The Court is to take account of any profits made by the person from the contravention of the civil penalty provision in quantifying the damage suffered by the organisation. Clause 286 also specifies that a compensation order may be enforced as if it were a judgment of the Court.

9.29 Clause 287 provides the Federal Court with broad power to make other necessary orders where there has been a contravention of a civil penalty provision including injunctions and interim injunctions, and any other orders necessary to stop the conduct or remedy its effects.  Such orders may be made irrespective of whether orders have also been made under clauses 285 (for a penalty) or 286 (for compensation).

9.30 An example of the type of order the Court may make could include (if appropriate) an order that an official of an organisation who has breached a statutory fiduciary duty (clauses 272 to 275) relinquish his or her office or cease exercising some or all of the powers of that office.  The Court might also order an organisation to remedy an omission within a stipulated time. 

9.31 The Bill also preserves the operation of any other laws concerning the duties of a person relating to his or her employment or office in a registered organisation and the ability to pursue court proceedings in that respect (clause 288). 

Enforcement 

9.32 Clause 289 sets out who may apply for an order.  

9.33 With one exception (outlined below), the Industrial Registrar, or a person authorised in writing by the Industrial Registrar, may apply to the Federal Court for pecuniary penalty orders, compensation orders (in relation to Part 4 of Chapter 8) and other orders, except for false representations about resignation from an organisation.

9.34 In this regard, the role of the Industrial Registrar is similar to the role of ASIC in relation to corporations (s. 1317J(1) of the Corporations Law).  In its discussion of enforcing civil penalty provisions, the BDW report proposed that the power to prosecute civil penalty provisions should reside with a specified public official.  Given the Industrial Registrar’s existing regulatory role (especially in relation to financial accountability), the Government considered it appropriate that the Industrial Registrar have the responsibility for enforcing compliance with civil penalty provisions.

9.35 In relation to a breach of the prohibition on false representations about resignation from an organisation, subclause 289(2) enables the Employment Advocate, or a person authorised by the Employment Advocate, to apply to the Federal Court for appropriate orders.  Giving the Employment Advocate enforcement responsibility for this civil penalty provision reflects the Employment Advocate’s advisory and regulatory role in relation to freedom of association under the WR Act.  (The Industrial Registrar is unable to apply for an order in this respect.)

9.36 The Bill also allows for an organisation to apply for a compensation order for breaches of statutory fiduciary duties, as well as to intervene in an application for a pecuniary or other order against the organisation.  This is consistent with subsections 1317J (2) and (3) of the Corporations Law which enable a corporation to apply for a compensation order or intervene in an application for a pecuniary order relating to the corporation.  The Bill also makes it clear that the organisation must be heard on all matters other than whether the order should be made. This is also broadly consistent with the right of a corporation under the Corporations Law.

Relief from liability 

9.37 The BDW report recommended that where proceedings are taken against an office holder for a civil penalty, the Court should be able to relieve that person from liability where he or she acted honestly and ought fairly be excused for the negligence, default or breach
.

9.38 Clause 295 gives effect to this recommendation by giving the Federal Court, in cases involving liability for negligence, breach of trust or breach of duty, the power to relieve an officer of an organisation wholly or partly from liability where the officer has acted honestly and the court is satisfied that in all the circumstances of the case the officer ought to be excused. 

9.39 Clause 294 extends the same protection to organisations and officers in respect of other civil penalty provisions, but not offences.

9.40 An application for relief may also be made by a person or an organisation that apprehends that proceedings may be commenced against them. 

9.41 These provisions reflect section 1317S of the Corporations Law.

Level of penalties

9.42 To ensure that the compliance regime is effective, the level of penalties will also be increased, including the level of pecuniary penalty for criminal offences.  

Civil penalties

9.43 Clause 285 sets out the pecuniary penalties that the Federal Court may order where the Federal Court finds that a person or organisation has contravened a civil penalty provision.

9.44 A single maximum penalty is applicable to all civil penalty provisions, providing clarity and simplicity, while giving sufficient flexibility to the Federal Court to be able to tailor the penalty to the circumstances of each particular case. For example, a Court could impose a lesser penalty on a party that has remedied a breach within a short time.

9.45 The maximum penalty that may be imposed for a contravention of a civil penalty provision is 100 penalty units for a body corporate and 20 penalty units in other cases. A penalty unit currently is equivalent to  $110 (section 4AA of the Crimes Act 1914).  As a result, the maximum pecuniary penalty that could be imposed under the Bill is broadly equivalent to the maximum penalty that a court may order for a contravention of a penalty provision under the WR Act (which is $10,000 for a body corporate and $2,000 in other cases).

9.46 A penalty ordered under clause 285 is payable to the Commonwealth; the Commonwealth may recover a penalty as if it were a judgment debt.  This reflects subsection 1317G(2) of the Corporations Law. 

Offences

9.47 The level of penalty for each offence is outlined in the table at Annexure C.

Interaction of civil and criminal liability [clauses 290 to 293]

9.48 Reflecting the Corporations Law, detailed provision is made for the interaction of criminal and civil proceedings in respect of the same conduct (clauses 290 to 293).  

9.49 The Bill does not allow a civil penalty to be imposed on a person convicted of a criminal offence in relation to that conduct.  In such cases, where the criminal proceedings have commenced, the civil proceedings would be stayed.  Where a conviction results, the civil proceedings would be dismissed.  This is consistent with sections 1317M and 1317N of the Corporations Law and address the comments of BDW report about double jeopardy.

9.50 However, broadly consistent with section 1317P of the Corporations Law, the Bill allows for criminal proceedings to be commenced against a person for the same or substantially the same conduct constituting a civil penalty contravention, irrespective of whether a compensation order or other order has been made in civil proceedings related to that conduct.  However, the Bill prevents admission of evidence previously given in civil proceedings in criminal proceedings relating to substantially the same conduct that was the subject of civil proceedings.  (An exception is made for criminal proceedings regarding false evidence given in the civil penalty proceedings, in line section 1317Q of the Corporations Law.)

Part 10 – Miscellaneous 

Background

10.1 Chapter 10 contains miscellaneous provisions drawn from the WR Act that are relevant to registered organisations (see Divisions 8 and 12 of Part IX and Parts XI, XII, and XIV of the WR Act), or that are necessary for the effective operation of the Bill (drawn in particular from Part XIII of the WR Act; for instance, provisions authorising the making of regulations). 

10.2 The provisions of Schedules 1 and 2 to the Bill also reflect existing provisions of the WR Act.

10.3 The policy rationale for those provisions that are replicated from the WR Act remains unchanged.  For example:

· Provisions that, in spite of any invalidity in an industrial election or appointment, allow the validation of certain acts which might be technically invalid but which were performed in good faith.  Such provisions allow for the efficient functioning of registered organisations, by avoiding unnecessary and potentially costly administrative and legal processes to correct technical errors made in good faith (clauses 297–302).

· Provisions allowing the Attorney-General to authorise financial assistance to a person for the costs of proceedings relating to registered organisations.  Such provisions are designed to ensure that financial hardship does not prevent a person from bringing or participating in appropriate proceedings, and assists in ensuring that the legislative provisions are observed.

Summary of Provisions

Chapter 10

10.4 Chapter 10 includes a variety of miscellaneous provisions:

· providing for the validation of acts by or on behalf of registered organisations (Part 2);

· providing for Commonwealth financial assistance in respect of legal costs in certain proceedings, and limiting the power of the Federal Court to make costs orders to circumstances where proceedings were instituted vexatiously or without reasonable cause (Part 3);

· empowering the Industrial Registrar to make inquiries and investigate matters relating to compliance with civil penalty provisions, and setting out action that can be taken following an investigation (Part 4);

· setting out the jurisdiction of the Federal Court in matters related to registered organisations (Part 5); and

· providing for various miscellaneous matters, including delegation of Ministerial powers, requests by members for information concerning elections and ballots and the making of regulations (Part 6).

10.5 Part 2 of Chapter 10 (comprising clauses 297-302) replicates Division 8 of Part IX of the WR Act, except that section 260 of the WR Act is now located in Part 2 of Chapter 6 (clause 166) with other provisions relating to membership of organisations.  

10.6 Part 2 allows the validation of certain acts done by a collective body of, or an office holder in, an organisation or branch of an organisation, to allow for the efficient functioning of registered organisations.

· Clause 298 would validate acts done in good faith by a collective body of, or an office holder in, an organisation or branch of an organisation, notwithstanding any invalidity later discovered in elections or appointments of the people doing the acts.  The validation applies when a person has purported to hold the position or office concerned in good faith and has been treated by officers or members as holding the position.  However, the validation provisions do not validate an otherwise invalid expulsion, suspension or imposition of a fine or other penalty on a member of an organisation.  Nor does it affect the provisions regarding inquiries into elections.  

· Clause 299 provides that at the end of four years from the doing of an act, an act done by a collective body or the holders of an office or other position in an organisation or branch is taken to have been done in compliance with the organisation’s rules (and is therefore taken to be valid).  Similar provision is made in relation to elections, appointments and rule changes.

· The validations provided in clauses 298 and 299 are subject to any order of the Federal Court that these provisions not apply because for them to do so would do substantial injustice (clause 300).

10.7 Part 3 of Chapter 10 reflects Part XII of the WR Act.  It provides arrangements by which the Attorney-General can grant financial assistance for costs incurred in certain proceedings under the Bill.  It also prohibits costs being ordered against a party to a proceeding except where that party instituted the proceedings vexatiously or without reasonable cause.

10.8 Part 4 gives officials of the Industrial Registry powers to make inquiries and investigate matters under the Bill.  These powers expand the existing powers of inquiry and investigation set out in sections 280 and 280A of the WR Act (see discussion of key changes, below).

10.9 Part 5 replicates necessary provisions in Part XIV of the WR Act conferring jurisdiction on the Federal Court with respect to matters relating to registered organisations.

10.10 Part 6 replicates miscellaneous and technical provisions in Part XIII of the WR Act that are necessary for the effective operation of the Ac, including provisions:

· allowing the Minister to delegate functions;

· attributing the conduct of officers, directors and employees of a body corporate to the body corporate in certain circumstances; 

· preventing a court from imposing a sentence of imprisonment in default of the payment of a fine; and 

· allowing regulations to be made.

Schedules

10.11 Schedule 1 operates in conjunction with clause 16 to permit an association of employees applying for registration, and consequently an organisation of employees, to have as members persons considered to be employees under specified State legislation.  Schedule 1 to the Bill reflects Schedule 3 of the WR Act.

10.12 Schedule 2 provides for the amalgamation of federal organisations with State unions.  These provisions, contained in schedule 4 of the WR Act, are designed to help address the dual registration issues raised by the 1969 decision of the Commonwealth Industrial Court in Moore v Doyle
.  Schedule 2 to the Bill reflects Schedule 4 of the WR Act.

Discussion of Key Changes

10.13 The key changes made to the existing arrangements by Chapter 10 of the Bill relate to:

· financial assistance and costs;

· enhanced powers to make inquiries and conduct investigations; and

· enhanced access to information for members.

Financial assistance and costs

10.14 The provisions of the Bill dealing with applications for financial assistance for costs in relation to proceedings under the Bill largely reflect the existing provisions of the WR Act, with some changes to expand the range of proceedings for which financial assistance for costs can be sought.

10.15 Subclause 303(2) lists the proceedings for which financial assistance for costs may be sought. This list largely reflects subsection 342(2) of the WR Act (which includes proceedings in relation to performance of rules orders and election inquiries).  However, the range of matters for which financial assistance may be sought has been expanded to reflect a new application that would be introduced by the Bill, as well as providing for financial assistance in relation to proceedings related to disamalgamation which were not included in section 342 of the WR Act; specifically financial assistance may be sought for:

· an application for an order under subclause 21(1): clause 21 prohibits certain conduct in relation to the formation or registration of employee associations;

· an application for an order under subclause 128(2): clause 128 prohibits an amalgamated organisation from imposing a penalty on a member involved in a disamalgamation ballot (clause 128 reflects section 253ZX of the WR Act, but the WR Act contained no equivalent provision for financial assistance);

· a person who applied for an inquiry into a disamalgamation ballot where either an irregularity was found or the Federal Court certifies that the person acted reasonably in making the application (under the WR Act, no provision was made for financial assistance  in respect of an inquiry into a disamalgamation ballot); and  

· a person who incurred costs in relation to an inquiry into disamalgamation ballot (again, under the WR Act no equivalent provision was made for financial assistance).

Inquiries and investigations

10.16 Under section 280 of the WR Act, a Registrar may conduct a general investigation into the finances and financial administration of an organisation if an auditor’s report suggests there are grounds to do so, and must conduct an investigation into the financial administration of an organisation if requested by 250 members (or 5% of members in organisations of 5000 or less members).

10.17 A Registrar can also investigate specific matters arising from documents lodged with the Registry.

10.18 Under section 280A of the WR Act, a Registrar may investigate whether:

· the accounts of an organisation contain any deficiency, failure or shortcoming; or

· there has been a contravention of:

· the accounts and audit provisions of the WR Act;

· a regulation made for the purposes of these provisions; or

· a rule of an organisation relating to its finances or financial administration.

10.19 Provision is made for a Registrar to seek orders from the Federal Court to enforce a request for steps to be taken to rectify a breach of the Act or a rule of the organisation concerning the organisation’s finances or financial administration (section 280B).

10.20 The Bill also provides the Industrial Registry with powers of investigation, which are broader those in the WR Act. 

10.21 Clause 309 of the Bill provides a general power for a Registrar, or a registry official, to make inquiries about compliance with:

· the accounts and audit provisions of the Bill, or regulations made under the accounts and audit provisions;

· the rules of a reporting unit relating to its finances or financial administration; or

· the new reporting guidelines.

10.22 Inquiries may also be made about whether a civil penalty provision has been contravened.

10.23 The power to make inquiries is intended to be used to resolve issues in a more informal manner than would currently occur through an investigation under the WR Act.  (There is no equivalent provision in the WR Act.)

10.24 The Registry would retain powers to formally investigate.  Under clause 310, the Registrar may, if satisfied that there are reasonable grounds for doing so, conduct an investigation concerning:

· compliance with the accounts and audit provisions of the Bill, or regulations made under the accounts and audit provisions;

· compliance with the rules of a reporting unit relating to its finances or financial administration;

· compliance with the new reporting guidelines; or

· contravention of the new civil penalty provisions.  

10.25 Clause 310 also enables an investigation to be conducted in the circumstances set out in the regulations.

10.26 Clause 310 empowers the Registrar to further investigate the finances or financial administration of a reporting unit if it appears that there are grounds to do so, having regard to matters brought to the notice of the Registrar in the course of an initial investigation.

10.27 The investigatory powers conferred by section 310 are broader than those in the WR Act in two respects.  

· Firstly, the power to investigate extends to possible breaches of a civil penalty provisions.  This reflects the Industrial Registrar’s role in enforcing such provisions (as is discussed in Part 9 of this submission).  

· Secondly, the power to undertake a general investigation into an organisation’s finances or financial administration is not dependent on an investigation of documents lodged with the Registry, as is the case under the WR Act.  (The power to conduct such an investigation may, for example, arise following an investigation that reveals that proper documents have not been lodged with the registry, in breach of the accounts and audit provisions.)

10.28 Pursuant to clauses 311 to 313, a Registrar must also investigate:

· any defects, irregularities or deficiencies highlighted in an auditor’s report unless they relate solely to keeping financial subscriptions on a cash basis (an auditor may report keeping financial subscriptions on a cash basis as a defect, irregularity or deficiency if the rest of the organisation’s records are kept on an accrual basis) - this is similar to the current requirement under paragraph 280(2)(a) of the WR Act;

· any matter referred by the Commission under clause 267 – this is a new provision (see the discussion in Part 8 of this submission):

· under clause 267 a member of an organisation who, by order of the Commission or by authority of the reporting unit, has access to the financial records of a reporting unit, must advise the Industrial Registrar of possible breaches that that access reveals; the Commission is obliged to refer such matters to the Industrial Registrar for investigation if satisfied that there are reasonable grounds for believing that there has been a breach;

· where a request is made by the prescribed number of members of a reporting unit - this is similar to the requirement in subsection 280(5) of the WR Act: 

· although the new provisions make it clear that the Registrar is not limited to the most recent financial year and that, if more than one request is received in relation to a financial year the Registrar is only required to conduct one investigation but may conduct more than one.

10.29 Chapter 9 of the Bill (discussed in Part 9 of this submission) empowers Registry officials to bring proceedings for contraventions of civil penalty provisions.  As noted above, complementary investigation provisions in Chapter 10 allow the Registry to investigate allegations to determine whether to bring enforcement proceedings.  Under the WR Act, most contraventions are currently the subject of criminal investigation.

10.30 In order to create an effective civil penalty regime, appropriate mechanisms for monitoring and enforcement were necessary.  The Government considered that the Industrial Registrar would be the appropriate regulatory authority in which to vest the role of enforcing civil penalty provisions (other than clause 174).  Expanding role of the Industrial Registrar in this way necessitated giving the Industrial Registrar broader powers of inquiry and investigations to monitor compliance.  This approach is consistent with enhancing the accountability of organisations to their members, as well as ensuring compliance with the requirements of the workplace relations system.  

Enhanced access to information

10.31 Under section 289 of the WR Act, a member of an organisation can request a copy of the rules of an organisation or branch. 

10.32 Clause 326 of the Bill extends the range of information that a member can request to include a copy of any amendments of the rules and a copy of the list of offices or persons holding office in an organisation and branch.  Also, whereas subsection 289(b) of the WR Act required the payment of a fee, the Bill provides for initial copies to be made available free of charge.

10.33 The Bill also provides for the making of regulations requiring employers who provide payroll deduction facilities to pay organisation membership dues:

· to give employees information about money received from an organisation in relation to providing the payroll deduction facilities; and 

· to inform employees that ceasing to use payroll deduction facilities does not constitute resignation from an organisation.

10.34 Extending the range of information that members can request from their organisations and providing for the disclosure of information concerning payroll deduction facilities is consistent with encouraging greater disclosure of information to members, thereby enhancing transparency and accountability.  

10.35 Providing a specific regulation making power relating to the effect of ceasing payroll deduction is designed to ensure that employees are made aware of legislative provisions requiring certain procedures to be followed for resignation, and is designed to avoid situations where members incorrectly believe that they have resigned form an organisation by virtue of stopping payroll deduction of membership dues, only to find later that they are still liable for subscriptions.  The regulation making power complements provisions concerning the rules of organisations and annual reporting obligations that require organisations to give details of the technical requirements for resignation from the organisation (discussed in Part 6 of this submission)

.

Appendix A – Consequential and Transitional Provisions

Background

A.1 The WR(RO)(CP) Bill will accompany the main WR (RO) Bill, and will:

· repeal provisions of the WR Act that are to be replaced by the WR (RO) Act;

· make technical amendments to other Acts (generally to replace references to the WR Act with references to the WR (RO) Act); and

· make transitional arrangements associated with the replacement of WR Act provisions with WR (RO) Act provisions, and with phasing in the application of new requirements under the WR (RO) Act.

A.2 The Office of Parliamentary Counsel is still drafting the WR(RO)(CP) Bill. To assist the Committee with its consideration of the WR (RO) Bill, this appendix outlines in broad terms the transitional arrangements that are proposed.

Proposed transitional provisions

General approach

A.3 Orders, injunctions, declarations, decisions, determinations, exemptions or permissions that are operating before commencement will continue in force as if they had been made under the corresponding provision of the WR (RO) Act.

A.4 In general, any proceedings that have been commenced under the provisions of the WR Act would continue to be heard or dealt with under the WR Act as if the WR (RO) Act had not been made. 

A.5 New civil penalties and offences created by the WR (RO) Act would apply to conduct from commencement of the Act (note, however, that the Government has agreed that the Bill would not be proclaimed to commence until at least 28 days after the Act received Royal Assent, to ensure that adequate notice is given of the new civil penalty and offence provisions). 

A.6 If any difficulties arise in the application of the WR(RO)(CP) Bill to a particular matter the Federal Court may make any order it considers proper to resolve that difficulty. 

Chapter 2 – Registration and cancellation of registration

A.7 An organisation that was registered under the WR Act would be taken to be registered under the WR (RO) Act. Applications for registration under the WR Act not completed before commencement would continue to be dealt with under the WR Act. 

A.8 An application for cancellation of registration on a new ground introduced by the WR (RO) Act could only be made in relation to conduct occurring after commencement. Applications for cancellation of registration commenced under the WR Act would continue to be heard under the WR Act (note that there are currently no applications for deregistration before the Court).

Chapter 3 – Amalgamation and withdrawal from amalgamation

A.9 Applications made under the WR Act for approval of an amalgamation ballot would continue to be dealt with under the WR Act. However, the new requirement for declaration envelopes to be used (clause 75) would apply from commencement of the WR (RO) Act.

A.10 Applications for withdrawal from an amalgamation made before the commencement of the WR (RO) Act would continue to be heard under the provisions of the WR Act. However, new clause 105 of the WR (RO) Act, which allows the Federal Court to authorise an amendment to an application, would apply from commencement, as would clause 111, which limits eligibility to vote in a disamalgamation ballot to financial members.

A.11 Offences in relation to amalgamation and disamalgamation ballots in the WR (RO) Act (clauses 61, 82, 113 and 115) would apply only to conduct that occurs after the commencement of the WR (RO) Act.

Chapter 4 – Representation orders

A.12 Applications for orders under section 118A of the WR Act that had not been determined before the commencement of the WR (RO) Act would continue to be heard under the WR Act.

Chapter 5 – Rules of organisations

A.13 Existing rules of organisations would be preserved, and continue in force as if they had been certified under the WR (RO) Act.

A.14 Organisations would have six months from commencement of the WR (RO) Act to update their rules, if necessary, to comply with new requirements for rules under the WR (RO) Act. An organisation could also apply to the Industrial Registrar for an extension of time. In deciding whether to grant the application, the Registrar would be required to take into account the ability of the organisation, having regard to its size, to make the necessary changes to its rules.

A.15 After the six month interim period, rules would be reviewed by the Industrial Registrar to ensure that they met the new requirements introduced by the WR (RO) Act. The Registrar would be able to alter rules to bring them into conformity with the new requirements (clause 154, which reflects existing section 203 of the WR Act).

A.16 Where the Registrar has commenced, but not completed, considering rules changes under section 203 of the WR Act, the Registrar could continue to deal with the matter under the WR Act. Similarly, if the Commission was exercising powers under sections 203A or 204 regarding change of name or eligibility rules of an organisation but had not finally dealt with the matter before commencement of the WR (RO) Act, the matter would continue to be dealt with under the WR Act.

Chapter 6 – Membership of organisations

A.17 The new requirement for organisations to remove members who have been non-financial for more than 24 months from the register of members (clause 170) would apply from commencement. However, consistent with the new provision which gives organisations a further 12 months to remove members who have been non-financial for more than 24 months from the register, organisations would have 12 months from commencement of the Bill to remove any members who had been non-financial for more than 24 months as at the date of commencement.

Chapter 7 - Democratic control

A.18 In the case of an election for an office within an organisation that started under the WR Act, any steps left to be completed in the election after commencement would occur under the WR (RO) Act provisions. However, where an election was originally commenced under the WR Act, the new post election report requirement (clause 195), and the corresponding requirement for the organisation to respond to a report (clause 196), would not apply.

A.19 Electoral offences in the WR (RO) Act would apply to conduct after commencement, regardless of whether the election was commenced under the WR Act or WR (RO) Act.

Chapter 8 – Records, accounts and conduct of officers

A.20 In general, new financial and reporting requirements will apply from the first full financial year after commencement of the WR (RO) Act or after gazettal of the new reporting guidelines. This means that the time of commencement of operation of the provisions will vary, as different organisations have different financial years for reporting purposes.

A.21 The requirement for organisations to retain membership records for 7 years (clause 220) would apply to records created after commencement of the WR (RO) Act (i.e. the requirement to keep a copy of the register of members as it stood on 31 December would apply from 31 December in the year that the Act commences).

A.22 Existing requirements regarding notification of loans, grants and donations, will be amended by clause 226 of the Bill to require notification within 90 days of the end of each financial year, rather than ‘as soon as practicable after the end of each financial year’ (section 269 WR Act). The revised timing would apply from the first full financial year after commencement.

A.23 Divisions 3 – 6 of Part 3 of Chapter 8, which are partially reliant on the Industrial Registrar issuing reporting guidelines under clause 244, will not commence operation until the first full financial year after gazettal of the reporting guidelines.

Chapter 9 – Civil penalties

A.24 As discussed above, new civil penalty provisions will apply to conduct occurring after commencement. Other provisions in Chapter 9 regarding the enforcement of civil penalty provisions will also apply from commencement.

Chapter 10 - Miscellaneous

A.25 Part 4 of Division 2 of Chapter 10, dealing with processes for inquiries and investigations, will apply to inquiries and investigations beginning on or after commencement of the WR (RO) Act, irrespective of when the conduct being investigated occurred. However, the legislative requirements that are relevant to the conduct in question will be those that applied at the time the conduct occurred.

Appendix B – Key Differences between the Bill and the WR Act

A substantial proportion of the Bill would re-enact provisions that are currently in the WR Act with little or no amendment.  This appendix provides an outline of the key differences between the WR Act and the Bill.

Chapter 1 – Preliminary 

Objects 

WR Act 

(insofar as the objects relate to registered organisations)

· to ensure that registered organisations are representative and accountable to their members, are able to operate effectively, are efficiently managed and democratically controlled;

· to encourage members to participate in the organisations’ affairs (sections 3 and 187A).

Bill

· would replicate the relevant objects of the WR Act save for inserting the objective of facilitating the registration of a diverse range of organisations, and removing the objective of encouraging members to participate in their organisation’s affairs (clause 5).

Chapter 2 – Registration and Cancellation of Registration

Prohibited conduct - formation and registration of employee associations 

WR Act 

· no provision dealing with conduct designed to prevent the formation and registration of unions.

Bill

· would prohibit conduct by employers, organisations and members designed to prevent the formation or registration of unions and empower the Federal Court to impose appropriate orders and penalties (clauses 19 – 22).

Determination of registration applications quickly

WR Act

· no requirement for the Commission to hear and determine an application quickly.

Bill

· would specifically require the Commission to deal with applications for registration as quickly as possible (clause 23).

Grounds for cancellation of registration

WR Act

· provides for cancellation of registration on specified grounds, such as failing to comply with an injunction in relation to prescribed matters (eg stopping or preventing industrial action, or prohibiting the making of a claim for, or payment of, strike pay) (section 294).

Bill

· would extend some current grounds for cancellation to include non-compliance with any court order (rather than just injunctions) in relation to particular matters (clause 31), and extends the range of matters to include: 

· breaches of freedom of association provisions (paragraph 32(c)); 

· engaging in prohibited conduct designed to prevent the formation or registration of an organisation (paragraph 33(a));

·  penalising a member for making an application for disamalgamation(paragraph 33(b)); and 

· serious contraventions of financial administration requirements (clause 34).

Cancellation on technical grounds

WR Act

· only an employee organisation can have its registration cancelled where it no longer satisfies the minimum membership requirements (sub-paragraph 296(1)(c)(ii)).

Bill

· would extend cancellation where an organisation no longer satisfies the minimum membership requirements to employer organisations (sub-paragraphs 40(1)(c)(ii) and (iii)).

Chapter 3 – Amalgamation and Withdrawal from Amalgamation

Post amalgamation – outstanding obligations

WR Act

· the Commission is required to fix a day on which the amalgamation must take effect, if satisfied of certain criteria (subsection 253Q(2)).

Bill

· would insert as an additional criterion in determining when an amalgamation is to take effect that a newly amalgamated organisation is bound to fulfil any outstanding obligation by an existing organisation (clause 83(2)(d)).

Extension of deadline for disamalgamation ballots

WR Act

· where an amalgamation occurred before 31 December 1996, it is no longer possible to withdraw from the amalgamation (time limit ran out on 1 January 2000) (sub-paragraph 253ZJ(1)(c)(i)).

· where an amalgamations occurred on or after 31 December 1996 an application for a disamalgamation ballot must be made within 5 years of the date of amalgamation (sub-paragraph 253ZJ(1)(c)(ii)).

Bill

· would give organisations that amalgamated before 31 December 1996 an additional 12 months from the commencement of the Bill to apply for a withdrawal from amalgamation ballot – with this date able to be extended by regulations (paragraph 103(1)(c)).

Applicants for a disamalgamation ballot and consequential orders

WR Act

· the range of persons able to apply for a disamalgamation ballot or make a statement in support of a disamalgamation is limited to the prescribed number of constituent members or the committee of management of the constituent part (subsection 253ZJ(3));

· application for orders to give effect to a successful disamalgamation ballot may be made by the constituent part (section 253ZP).

Bill

· would extend the classes of persons able to apply for a disamalgamation ballot to include a person authorised to make the application by the prescribed number of constituent members or a constituent member authorised by a committee of management (a constituent member must be a financial member) (subclause 103(3));

· the same class of people is able to seek orders to give effect to a successful disamalgamation ballot (clause 118).

Person able to apply for and vote in a ballot

WR Act

· does not limit the class of people who may apply for, or vote in, a ballot to financial members.

Bill

· would specify that only financial members are eligible to make an application for a disamalgamation ballot and subsequently vote in a disamalgamation ballot (regulations may prescribe other classes of members who are eligible to vote) (clause 111).

Respondency to certified agreements made after disamalgamation

WR Act

· currently provides an order of the Commission, award or certified agreements that was binding on the amalgamated organisation before the disamalgamation ballot takes effect is binding on the newly disamalgamated organisations (section 253ZS).

Bill

· would provide that, for a period of five years after disamalgamation, a newly disamalgamated organisation is automatically made a respondent to any certified agreements made by the former parent organisation under Division 2, Part VIB of the WR Act (clause 123).

Measures proposed for both Amalgamation and disamalgamation

Information required for ballots

WR Act

· enables an electoral official to request information or documents for the purposes of an amalgamation or disamalgamation ballot (sections 249, 253ZN);

· there is no sanction provided for an organisation to fail to comply with a request.

Bill

· would impose a civil penalty if an organisation fails to comply with an electoral official’s request for information (clauses61, 113).

· where the information or document requested relates to a register of members, the secretary or prescribed officer of the organisation would be required to make a declaration that the register has been maintained according to requirements under the Bill (the making of a false or misleading declaration would be subject to a civil penalty) (clauses 62, 114).

Post ballot report

WR Act

· the AEC is required to provide a post-ballot report for amalgamation or disamalgamation ballots under the WR Regulations (regulations 96 and 98Z).

Bill

· would require an expanded post ballot report by the AEC to be given to the Federal Court, the Industrial Registrar and each applicant for the ballot and, in the case of a disamalgamation, to the constituent part;

· the report would identify whether the register of members used for the ballot contained a large number of addresses that were either out of date or workplace addresses (this is consistent with the recommendations of the JSCEM) (clauses 78, 117).

Declaration envelope

WR Act

· in relation to amalgamation and disamalgamation ballots, there is no provision requiring completed ballots to be returned in approved declaration envelopes.

Bill

· would introduce a new requirement for amalgamation and disamalgamation ballots – a completed ballot paper on which a vote is recorded must be returned to the AEC in the declaration envelope (in the approved form) provided with the ballot (clauses 75, 112).

Interfering with ballots

WR Act

· there is no offence regarding bribery in relation to an amalgamation or disamalgamation ballot, without associated violence or intimidation.
Bill

· would introduce a specific offence regarding bribery in relation a ballot, consistent with the provisions of the Commonwealth Electoral Act 1918 (clauses 82 and 115).

Chapter 4 – Representation Orders

Variation of representation orders

WR Act

· enables the Commission to make representation orders in relation to a demarcation dispute (section 118A).

Bill

· would make it clear that the Commission could vary a representation order on application by an employer, an organisation or the Minister (subclause 130(2)).

Representation orders and new organisations

WR Act

· an order may be made giving an organisation the right to represent the industrial interests of employees to the exclusion of all other organisations (subsection 118A(1)(a)).

Bill

· would provide that, if an organisation is registered after an exclusive representation order is made, the new organisation may still represent the industrial interests of its members unless the representation order expressly excluded subsequently registered organisation from coverage (clause 135).

Chapter 5 – Rules of Organisations

Rules must provide that dues not payable in certain situations

WR Act

· rules of organisations must address certain matters, such as the purposes for which the organisation is formed and the conditions of eligibility for membership (section 195).

· the Act also requires that a member of an organisation can resign by writing to a person designated in the organisation’s rules, and provides that this will generally take effect on the earlier of day that the person ceases to be eligible for membership of the organisation or at the end of two weeks (section 264).

Bill

· would introduce a new requirement that rules of an organisation must provide that a person does not have to pay membership dues for a period in which they would not have been eligible to become a member and are not ‘actively participating in the affairs’ of the organisation (clause 139).

Rules must not discriminate

WR Act

· certain broad standards to apply to all rules (eg rules must not impose obligations or restrictions on members or applicants for membership that are oppressive, unreasonable or unjust) (section 196).

Bill

· would expand the general requirements for rules to provide that rules must not discriminate between members and/or applicants for membership, on grounds including race, colour, sex, disability, religion, etc, and enable members and applicants for membership to apply to the Federal Court to remove discriminatory rules (this implements a recommendation of HREOC)  (clause 140).  

WR Act

· requires the rules to provide for elections for offices and specifies what election rules are to contain (section 197).

Bill

· would introduce a new requirement that the rules provide the day on which the roll of voters is to close, and that this day must be between 30 and 7 days before the day on which nominations for the election open (this implements a recommendation of the JSCEM) (subclause 141(3)).

Rules relating to terms of office

WR Act

· terms of office (which may generally be no more than 4 years in duration) can be extended for the purpose of synchronising elections and allowing the retention of a person who will reach retirement age within 12 months after the end of his/her term, up to a maximum term of 5 years (section 199).

Bill

· would remove the capacity to extend the terms of office on the grounds of impending retirement (the only permissible reason for extending a term of office would be to synchronise elections) (clause 143).

Model Rules

WR Act

· no provision is made for model rules.

Bill

· would enable the Minister to issue guidelines that contain model rules for the conduct of elections for office (this power can be delegated to the AEC). Organisations could choose whether or not to adopt these rules, with or without modification (this implements a recommendation of the JSCEM) (clause 145).

· the Minister would also be able to issue model rules about the conduct of officers (clause 146).

Agreements between organisations and State unions

WR Act

· agreements can be made between organisations and State unions about membership (section 202).

Bill

· would extend the scope for making agreements with State unions to also include agreements about assets and liabilities (setting out the management and control of assets and liabilities) and create a civil penalty for failing to lodge a copy of these agreements or an agreement to terminate these agreements with the Industrial Registrar (clause 150) (this change is designed to assist organisations address problems identified in Moore v Doyle [169] FLR 59).

Chapter 6 – Membership of Organisations

Purging non-financial members from membership register

WR Act

· there is no provision requiring non-financial members to be removed from the register of members of an organisation.

Bill

· would require members who have not paid membership fees for 24 continuous months to be removed from the register after 12 months (this would be enforceable by a civil penalty) (clause 170);

· a person would not have to pay a ‘rejoining’ fee if they rejoined within 6 months of being removed from the register (this is to ensure that members are not disadvantaged by the purging requirements) (clause 171).

False information concerning membership

WR Act

· provides that a person must not knowingly make a false statement as to membership of an organisation in an application under this Act (section 337).

Bill

· introduces a new prohibition on providing false information about resignation from membership (clause 174).

Chapter 7 – Democratic Control

Threats in relation to objections

WR Act

· a person (ie a member) can make an objection to an application by an organisation for an exemption from the requirement that its elections be conducted by the AEC (section 212).

Bill

· would make it an offence to use, cause, inflict or procure violence, injury, loss etc to a person who has lodged such an objection (clause 183).

Bribery in elections

WR Act

· where a person is offered a bribe in relation to an election (eg to withdraw their nomination), this wouldn’t currently be an offence unless accompanied by threats of violence (section 315).

Bill

· would introduce new bribery offences, consistent with the provisions of the Commonwealth Electoral Act 1918  (similar bribery offences would be introduced in relation to amalgamation and disamalgamation ballots) (subclause 193(4)).

AEC to conduct elections other than elections for office

WR Act

· the AEC conducts elections for office (although in practice may also conduct elections for non-office positions in organisations) (section 211).

Bill

· the AEC would continue to conduct most elections for offices (except where an exemption is granted), and the Bill would specifically allow an organisation to request that the AEC conduct elections for other (non-office) positions within the organisations (eg shop stewards or delegates) where the organisation’s rules allow for this (clause 185).

Declaration envelopes to be used for postal ballots

WR Act

· does not specify requirements for the use of declaration envelopes for industrial elections.

Bill

· would introduce a new requirement for postal ballots – a completed ballot paper on which a vote is recorded must be returned to the AEC in the declaration envelope (in the approved form) provided with the ballot (similar provisions would be introduced in relation to amalgamation and disamalgamation ballots) (clause 186).

Organisation must not assist one candidate over another

WR Act

· does not specify an offence for an organisation assisting one candidate over another.

Bill

· would make it an offence for an organisation to use, or allow to be used, its property or resources to help one candidate against another candidate in an election for office or other position (this implements a recommendation of the JSCEM) (clause 188).

Organisation to provide returning officer with copy of register

WR Act

· an officer of an organisation is required to provide an electoral officer with the register or a list of the members of an organisation (it is currently an offence to fail to comply with such a requirement) (subsection 317(1)).

Bill

· would create a civil penalty (rather than an offence) for an officer who failed to comply with a request to provide the register of members  (clause 189); 

· the secretary or prescribed officer of the organisation must make a declaration that the register has been maintained according to requirements under the Bill (the making of a false or misleading declaration would be a civil offence) (clause 190).

Inquiry into Election

WR Act

· a person who has been a member in the preceding 12 months may apply to the Federal Court for an inquiry into an irregularity in an  election.

Bill

· would enable the Electoral Commissioner to apply for inquiry where she or he believes an irregularity has occurred in an industrial elections (198(3)),  and would require the Electoral Commissioner to apply for an inquiry she or he believes that an irregularity has affected the outcome of an election (198(2)) (this is consistent with a recommendation of the JSCEM).

Post election report by AEC

WR Act

· the Act does not require the AEC to produce a post election report.

Bill

· would introduce a requirement that the AEC provide a post election report to the organisation concerned and the Industrial Registrar;

· the report would identify any rules that were difficult to interpret and irregularities such as whether the register of members used for the ballot contained a large number of addresses that were either out of date or workplace addresses (this implements recommendations of the JSCEM) (clause 195).

Identity cards for designated registry officials

WR Act

· no requirement for registry officials to have identity cards.

Bill

· would introduce a requirement for Registry officials to have identity cards for identification when investigating.  It would also make it an offence for a person to fail to return this card as soon as practicable after ceasing to be a Registry official (clause 201).

Chapter 8 – Records, Accounts and Conduct of Officers

Certain records to be held for 7 years

WR Act

· no requirements for organisations to retain copies of register of members

· organisations must retain accounting records for 7 years (contravention of which is subject to a $1000 penalty). 

Bill

· would introduce a civil penalty provision obliging organisations to keep copies of membership records as they stood at 31 December each year for a period of seven years (clause 220).

· the Regulations could also require an organisation to keep a copy of a register as it stood on a prescribed day for a period of seven years (clause 220). 

Offence to interfere with register or copy

WR Act

· no offence for interfering with membership registers

Bill

· would make it an offence to intentionally interfere with the register of members or a copy being retained under clause 220 (clause 221).

Australian Accounting and Auditing Standards

WR Act

· current financial reporting obligations do not apply AAS, notwithstanding that the majority of accounts lodged with the Industrial Registry are prepared in accordance with the AAS;

· similarly, there is no requirement for auditors to comply with the Australian Auditing Standards.

Bill

· would require compliance with both AAS and Australian Auditing Standards (clauses 242 and 246(8));

· the Industrial Registrar would be able to grant exemptions from compliance with the AAS, for example, where compliance would impose an onerous cost burden due to an organisation’s small size (clause 230).

Reporting units

WR Act

· in organisations divided into branches, each branch of an organisation is responsible for the preparation of its own accounts (section 271).

Bill

· would introduce the concept of ‘reporting units’ for the purposes of compliance with the accounting, auditing and reporting obligations (clause 231);

· an organisation without a branch structure is one reporting unit; in an organisation with a branch structure, each branch is a reporting unit;

· there is scope for an organisation to report on an alternative basis (eg, to allow a number of branches to report together).

Determination of reporting units by Industrial Registrar

WR Act

· exemption from branch based reporting obligations is by way of application by an organisation – the only alternative is whole of organisation reporting (section 271A).

Bill

· would enable the Industrial Registrar to issue a certificate enabling an organisation divided into branches to be divided into reporting units on an alternative basis, if the Registrar satisfied that, to improve compliance with financial management requirements, the alternative would be the most appropriate reporting structure;

· regard must be had to the information needs of members (clause 234).

Accounting obligations  - consistent record keeping

WR Act 

· currently no requirement for branches of an organisation to keep accounting records in a manner consistent with other branches of the organisation.

Bill

· would require organisations consisting of more that one reporting unit to keep records in a consistent manner as far as practicable (clause 241).

Accounting obligations – general purpose and operating reports

WR Act

· organisations are required to prepare accounts which contain a number of prescribed matters (section 272).

Bill

· would require reporting units to prepare a general purpose report and an operating report

· the general purpose report would contain financial statements and notes and information required by the Registrar’s reporting guidelines, and would be required to give a true and fair view of the financial position and performance of the unit (clause 242);

· the operating report would contain a range of information concerning the unit’s operation, as well as set out members rights’ of resignation, and disclosing the involvement of officers or members in trusteeships or directorships relating to superannuation trust funds (clause 243).

Reporting guidelines

WR Act

· the line items to be addressed in accounts are prescribed by Regulation.

Bill

· would require the Industrial Registrar to produce and publish reporting guidelines outlining the information to be included in the general purpose financial report (clause 244);

· guidelines would require the disclosure of total amounts paid by organisations to employers for payroll deduction of membership dues (244(3)(a) and (2)(a)), as well as the total amount spent on legal costs and other expenses associated with litigation or other legal matters (244(2)(b)).

Reporting to members

WR Act

· there is no requirement on organisations or branches to hold general members meetings to discuss audited accounts if a general meeting is not due to be held within the relevant period (in such a case accounts may be presented to a meeting of the committee of management) (section 279);

· the reporting process is complex (section 279).

Bill

· would require reporting units to present their reports to members meetings unless the rules of the organisation provide an appropriate mechanism for the calling of such a meeting by members (clauses 254-255).  If there is such a mechanism in the rules, the reports may be presented to a meeting of the committee of management;

· if a reporting unit’s rules allowed for 5% of members (or less) to call a general meeting to consider the full report, the report could instead be provided to the reporting unit’s committee of management (subclause 255(3));

· shortens the reporting process by requiring reporting to occur within a period of at least 5 months after the end of the financial year or at least 21 days before a general meeting where one is held within 6 months after the end of the financial year (with the capacity for this time limit to be extended by up to a month) (clause 254). 

Reduced reporting requirements for small organisations

WR Act

· reduced reporting requirements for reporting entities (organisations, or branches), with less than $20,000 income in the relevant financial year (section 285).

Bill

· would enable the Registrar to issue a certificate allowing a reporting unit (that is the whole of an organisation) with an annual income of less that $100,000 to comply with reduced reporting requirements (clause 259).

Reporting units with substantial common membership with State bodies

WR Act

· no capacity for a Registrar to accept reports prepared by associated State registered organisations.

Bill

· would provide that the Registrar could accept reports lodged with registries established under State legislation where a reporting unit is composed of the same membership as an associated State body (clause 258).

Members access to financial records

WR Act

· allows members of organisations to obtain access to financial information about their organisation (section 274).

Bill

· in addition to existing mechanism (reflected in clause 261), the Bill would enable a member to seek an order from the Commission authorising the member to inspect the financial records of the reporting unit; safeguards against abuse and inappropriate disclosure of information are provided (clauses 262-267);

· the member would have to advise the Industrial Registrar of any potential breaches found during any such inspection (clause267).

Conduct of officers of organisations

WR Act

· no statutory duties concerning the conduct of officers of organisations.

Bill

· would provide statutory duties in relation to financial management (clauses 272-281).

Access to organisation’s books

WR Act

· no legislative right of access, for the purpose of legal proceedings, on the part of officials or former officials, to the books of an organisation.

Bill

· would give an officer or former officer a right of access, in certain circumstances, to an organisation’s books for the purpose of legal proceedings  (clause 282).

Chapter 9 – Civil penalties

Increased reliance on civil penalties 

WR Act

· if an organisation breaches financial accounting, auditing and reporting requirements, this is punishable by criminal offences in most cases (eg failure to provide members with a copy of an auditor’s report or financial statements); 

· fines imposed are small (less than $1,000) and little enforcement occurs, as the standard of proof required for criminal offences is high and there is a time limit of one year applying to the offences (Part XI).

Bill

· would convert most breaches of financial and reporting obligations to civil penalty provisions and enable the Industrial Registry to bring proceedings to enforce these penalties.  An organisation would also be given the right to intervene in such proceedings (clause 284).

· The level of penalties would be brought into line with other Commonwealth legislation.

· Criminal penalties would be retained for the most serious offences.

Court can make compensation orders (breach of fiduciary duties)

WR Act

· provision is not made for compensation, although the Court can order that the penalties ordered in respect of a breach be paid to a particular person or organisation (see section 356)

Bill

· would allow the Court to order that a person who has breached a civil penalty provision in relation to statutory fiduciary duties (Part 4, Chapter 8) to compensate an organisation that has suffered damage as a result (clause 286);

· the Court would also be able to order injunctions to prevent damage from occurring, rather than just being able to impose a penalty once damage has occurred (subclause 287(2));

· both the Industrial Registrar and the affected organisation would be able to apply for such a compensation order (clause 289). 

Chapter 10 – Miscellaneous
Financial assistance

WR Act

· no provision for assistance re disamalgamation matters (section 342).

Bill

· provision made for assistance re disamalgamation matters as well as applications concerning discrimination in relation to establishing a new organisation (clause 303).

Investigations by Industrial Registrar

WR Act

· under section 280 of the WR Act, a Registrar may conduct a general investigation into the finances and financial administration of an organisation if an auditor’s report suggests there are grounds to do so, and must conduct an investigation into the financial administration of an organisation if requested by 250 members (or 5% of members in organisations of 5000 or less members).

· a Registrar can also investigate specific matters arising from documents lodged with the Registry (section 280);

· a Registrar may investigate whether the accounts of an organisation contain any deficiencies, or whether a provision of the Act regarding financial accounting and audit, or a rule of an organisation regarding financial administration has been contravened (section 280A).

Bill

· would broaden investigatory powers of Registrars to enable Registrars to investigate whether civil penalty provisions have been breached, as well as enhancing the scope of investigatory powers re financial management breaches (clauses 310-313);

· a general power to make inquiries (without the need for an investigation) is also provided (clause 309).

Regulations - pay roll deductions

WR Act

· allows regulations to be made on matters required or permitted by the Act, or on matters necessary or convenient for carrying out or giving effect to the Act (section 359).

Bill

· would similarly allow regulations to be made, but would specifically provide that regulations can be made to require employers to give employees information about money received in exchange for providing pay roll deduction facilities, and to inform employees that ceasing pay roll deductions does not constitute resignation from a union (subclauses 338(3) and (4)).

Appendix C – Civil Penalty and Offence Provisions

(A) – Civil Penalty Provisions

C.1 Each civil penalty provision has a legislative note designating it a ‘civil penalty provision’ and is listed in subclause 284(2) of the Bill.  Clause 285 sets out the maximum pecuniary penalty for contravention of a civil penalty provision as follows:

· in the case of a body corporate – 100 penalty units

· in any other case – 20 penalty units.

C.2 A penalty unit is $110 (section 4AA of the Crimes Act 1914).

C.3 The following table sets out each civil penalty provision in the Bill and indicates whether there is a corresponding provision in the WR Act and, if so, the applicable penalty. 

Clause in Bill
Description
Corresponding WR Act provision
Penalty in WR Act


62(1)
Declaration about register
s.268(3) and s.321(3) impose a general requirement for officials to declare that the register has been maintained as required by the Act (not just for ballot/election purposes)
$1000 plus $250 per week for continuing offence

62(3)
False statement
New 
N/A

114(1)
Declaration about register
s.268(3) and s.321(3) – see notes above
$1000 plus $250 per week for continuing offence

114(3)
False statement
New 
N/A

149(2) & (11)
Lodging membership agreements
s.202
Not an offence or a civil penalty provision

150(3)
Lodging assets and liabilities agreements
New 
N/A

167
Request for statement of membership
s.263 and s.319
$500

170(1)
Removal of non-financial members from register
New
N/A

173
False representation as to membership 
s.337
$500, 6 months imprisonment or both

174
False representation about resignation
New
N/A

187(2)
Lodging election information 
s.214 and s.310 
$1,000 plus $250 per week for continuing offence

190(1)
Declaration about register provided to electoral official and lodged in Registry
s.268(3) and s.321(3) – see notes above
$1000 plus $250 per week for continuing offence

190(3)
False statement in declaration under 190
New 
N/A

196(1), (4), (5) & (8)
Response to post-election report
New
N/A

219(1) 
Keep certain records 
s.268(1) and s.321(1)
$1,000 

219(2)
Maintain register of members 
s.268(2) & s.321(2)
$1,000 plus $250 per week for continuing offence

220(1) & (2)
Membership records to be held for 7 years
New
N/A

222(1) & (2)
Lodging information and records in Registry
s.268(3) & (4) and s.321(3)
$1,000 plus $250 per week for continuing offence -  re s.268(3) only

222(3)
False statement about membership records lodged with Registry 
New (but s.268(3) requires statutory declaration to be made)  
No penalty under WR Act.


224(2)
Providing access to records
s.268(11) and s.321(4)
$500

225(1)
Delivery of records to Registry for inspection
s.268(12) and s.321(5)
$1,000 plus $250 per week for continuing offence

225(2)
Delivery of copy of membership register to Registry for inspection
New
N/A

226(1)
Particulars of loans, grants and donations (other than political expenditure)
s.269(1) and s.322(1)
$1,000

226(3)
False statement about loans etc
s.269 and s.322(2)
$1,000

242 
Preparation of general purpose report 
s.273 and s.323 
$1,000

243
Preparation of operating report
New 
N/A

245(1)
Appointment of auditors
s.275(1) and s.324(1)
$1,000

245(3), (4), (5) & (6)
Persons not to be auditors
s.275(3), (4), (5) & (6) and s.324(2)
$500

246(10) and (11)
Auditor’s report – false statement and failure to report breach
s.276(4) & (5) and s.325
$500

248
Forwarding notices to auditors
s.282
$1,000

252(2), (3) & (5)
Reasonable written notice to remove auditor
New
N/A

253(3)
Distributing auditor’s reasons for resignation
New
N/A

254(1), (4) & (5) 
Providing accounts and reports to members 
s.279(1) & (2) and s.327 
$1,000 plus $250 per week for continuing offence

255(1)
Duty to present accounts and reports  to general meeting
s.279(6) and s.327
$1,000 plus $250 per week for continuing offence

256
Comments by committee members not to be false or misleading 
s.327(5)
$500

257
Reports to be lodged in Registry
s.280(1) and s.328
$1,000 plus $250 per week for continuing offence

259(4), (5), (6) & (7)
Preparation and presentation of general report for low-income organisations
s.285(5), (7), (8) & (9) and s.331
$1,000

261(3) & (5)
Providing information to members
s.274(2) & (4) and s.323
$1,000

263(1)
Frivolous and vexatious applications by members to inspect books
New
N/A

265
Disclosure of information obtained via access to books
New
N/A

272(1), 273(1) & (2), 274(1) & (2), 275(1) & (2)
Duties of officers (fiduciary-type duties)
New
N/A

s.326(1)
Providing rules to members
s.289 and s.333
$500

Other provisions attracting pecuniary penalties

C.4 In addition to the above civil penalty provisions, clause 21 and 128 of the Bill allow for pecuniary penalties to apply, other than through the civil penalty mechanism set out in clauses 284 and 285.

Clause in Bill
Description
Penalty in Bill
Current section in WR Act
Penalty in WR Act

21(1)
Prohibited conduct in relation to formation of enterprise unions
100 penalty units for a body corporate; 20 penalty units in other cases
No
N/A

128(2)
Penalising members for participation in withdrawal from amalgamation
100 penalty units for a body corporate; 20 penalty units in other cases
s.253ZX(2)
(civil penalty)
$10,000 for a body corporate; $2,000 in other cases

C.5 Note: There are some offence provisions under the WR Act that would cease to be either offences or civil penalty provisions under the Bill.

Clause in Bill
Description
Penalty in Bill
Current section in WR Act
Penalty in WR Act

241
Failure to keeping proper financial records
None
s. 272
$1,000

245(7)
Auditor to use best endeavours to comply with Act
None
s.275(7)
$500

(B) – Offence Provisions

C.6 The offence provisions of the Bill deal with more serious conduct, for example obstruction or interference with ballots or elections, or a contravention of financial accounting or reporting requirements where the conduct is intentional and carried out for a fraudulent or dishonest purpose.

C.7 The maximum penalty for a contravening an offence provision is set out directly beneath each provision.  Except for the clauses concerning intentional, reckless or dishonest breaches of financial management duties or an organisation assisting a candidate in an election for office, the maximum penalty for contravening an offence provisions is generally set at 20 to 30 penalty units.  

· A penalty unit is $110 (section 4AA of the Crimes Act 1914).

C.8 Pursuant to subsection 4B(3) of the Crimes Act 1914, where a body corporate is convicted of an offence, the court may impose a pecuniary penalty of up to 5 times the amount that could be imposed on a natural person.

C.9 In comparison with the WR Act, none of offence provisions in the Bill impose a period of imprisonment.  Clause 330 of the Bill also provides that a court cannot direct a person to serve a prison sentence in default of payment of a fine or penalty imposed under the Act.  This is identical to section 350 of the WR Act.

C.10 The following table sets out the offence provisions in the Bill, indicates whether there is a corresponding provision in the WR Act and, if so, provides a comparison of the maximum penalty imposed between the Bill and the WR Act. 

Clause in Bill


Description
Corresponding WR Act provision
Comparison of maximum penalty between the Bill and the WR Act

61


Failure to provide information or documents to an electoral official upon request   (amalgamation ballot)
Sections 249 and 318. 

Subclauses 61(3) and (4) of the Bill are new provisions which remove the privilege against self-incrimination but limit the derivative use of information obtained.
Bill – 30 penalty units.

WR Act – $500 or imprisonment for 6 months or both.

82
Interference with ballot papers, hindering ballot, threats, violence, injury, bribes, etc. (amalgamation ballot)
Partly new. Clause 82 reflects subsections 317(2) to (4) of the WR Act but adds bribery provisions in paragraphs 82(2)(d) and (e). 
Bill – 30 penalty units.

WR Act – $500 or imprisonment for 6 months or both.

113
Failing to provide information or documents to an electoral official upon request   (disamalgamation ballot)
Partly new. Subclause 113(1) reproduces section 253ZN of the WR Act. However, a breach of section 253ZN is not currently an offence. Regulation 98P provides that it is an offence to fail to comply with a direction from an electoral official conducting a disamalgamation ballot.
Bill – 30 penalty units.

WR Regs – 5 penalty units for an individual and 10 penalty units for a corporation.

115
Interference with ballot papers, hindering ballot, threats, violence, injury, bribes, etc. (disamalgamation ballot)
Regulation 98P - it is an offence to fail to comply with a direction from an electoral official, including where the direction is necessary to ensure that no irregularity occurs in relation to the ballot. An ‘irregularity’ includes acts to prevent or hinder the full and free recording of votes by persons entitled to vote.
Bill – 30 penalty units.

WR Regs – 5 penalty units for an individual and 10 penalty units for a corporation.

183
Violence, injury, bribes etc. in relation to objections lodged to applications by an organisation or branch to conduct its own elections for office
Section 212 and subsection 315(4).
Bill – 30 penalty units.

WR Act – $500 or imprisonment for 6 months or both.

188
Organisation or branch assisting a candidate in an election for office
New.
Bill – 100 penalty units.

WR Act – n/a.

189
Failure to comply with a returning officer’s written request for the register of members
Subsection 317(1). 

Subclause 189(2) of the Bill creates a new defence of an officer or employee complying as promptly as was capable. 
Bill – 30 penalty units.

WR Act – $500 or imprisonment for 6 months or both. 

191
Refusal or failure to comply with an electoral official’s directions during an election process
Section 215 and subsection 313(a).
Bill – 30 penalty units.

WR Act – $500 or imprisonment of 6 months or both in the case of a natural person, or $1,000 in the case of a body corporate.

192
Hindering or obstructing electoral official or person complying with an electoral official’s directions
Subsection 313(b).
Bill – 30 penalty units.

WR Act – $500 or imprisonment of 6 months or both in the case of a natural person, or $1,000 in the case of a body corporate.

193
Interference with election process
Subsections 315(1), (2) and (3). Subclauses 193(4) and (5) of the Bill(bribery) are new provisions. 
Bill – 30 penalty units.

WR Act – $500 or imprisonment for 6 months or both.

197
Failure to take steps necessary for the preservation of ballot papers and other documents
Sections 217 and 314.
Bill – 20 penalty units.

WR Act – $1,000 in the case of an organisation or $500 or imprisonment for 6 months or both in the case of an officer or employee. 

200
Failure to comply with a request by an Industrial Registry official for election documents or hindering or obstructing the official in his or her exercise of powers during an election inquiry
Sections 220 and 316. 
Bill – 30 penalty units.

WR Act – $500 or imprisonment for 6 months or both for a natural person or $1,000 for a body corporate.

201
Industrial Registry official’s failure to return an identity card to the Industrial Registrar after ceasing office
New.
Bill – 1 penalty unit.

WR Act – n/a.

221
Interference with the register of members or copy
New.
Bill – 20 penalty units.

WR Act – n/a.

247
Obstructing auditor’s right of access to reporting unit’s records of payments and assets
Subsection 326(1). 

New defences are inserted in subclauses 247(2) and (5) of the Bill. Subclauses 247(3) and (4) now deal with the privilege against self-incrimination.
Bill – 30 penalty units.

WR Act – $500.

249(3)
Obstructing auditor’s right to attend meetings dealing with auditor’s report
Section 283 and subsection 326(3).
Bill – 30 penalty units.

WR Act – $500.

249(4)
Chair of meeting failing to give the auditor an opportunity to be heard
Subsection 326(4).
Bill – 20 penalty units.

WR Act – $500.

277
Intentional, reckless or dishonest breach of financial management duties
New.
Bill – 200 penalty units.

WR Act – n/a.

316
Failure to attend at an examination or provide information or produce documents as requested by the Industrial Registrar during an investigation
Subsection 329(1).

Subclause 316(2) of the Bill creates a new defence and subclauses 316(3) and (4) deal with the privilege against self-incrimination.
Bill – 30 penalty units.

WR Act – $500.

329
Unauthorised collection of money for an organisation
Section 340.
Bill – 20 penalty units.

WR Act – $500.

335
Breach of Court or Commission direction concerning trade secrets or the financial position of a witness or party
New. Clause 335 reflects section 355 of the WR Act but creates a new offence to give evidence or publish information in contravention of this statutory provision or direction given under it.
Bill- 20 penalty units.

WR Act – n/a

Appendix D – Correspondence table between the Bill and the WR Act 

WR(RO) Act
WR Act

Chapter 1 - Preliminary


Part 1 – short title and commencement of Act etc


1


2


3
6


7

Part 2 – Objects of Act and general provisions


4
New

5
187A, 3(g)

6
4

7
4

8
4

9
4

10
New

11
63

12
38

13
4(6)

14
New

Chapter 2 – Registration and cancellation of registration


Part 1 – Simplified outline of chapter


15
New

Part 2 - Registration


Division 1 – Types of associations that may apply for registration


16
188

Division 2 – Registration criteria


17
189(1) – (3) + (5)

18
189(4)

Division 3 – Prohibited conduct in relation to formation or registration of employee associations


19
New

20
New

21
New

22
New

Division 4 – Registration process


23
New

24
190

25
191

26
192

Part 3 – Cancellation of registration


Division 1 – Grounds for cancellation of registration


27
294(1)

28
294(1)(a)

29
294(1)(b)

30
294(1)(c)

31
New

32
294(1)(d), (e)

33
New

34
New

35
New

Division  2 – Determination of application for cancellation


36
294(2)

37
294(7)

38
294(3) – (6)

39
295

Division 3 – Cancellation of registration on technical grounds


40
296

Division 4 – Consequences of cancellation


41
297

42
298

Part 4 – Commission’s powers under this Chapter


43
296

Chapter 3 – Amalgamation and withdrawal from amalgamation


Part 1 – Simplified outline of chapter


44
New

Part 2 – Amalgamation of organisations


Division 1 - General


45
234

46
235

47
235

Division 2 – Preliminary matters


48
236

49
237

Division 3 – Commencement of amalgamation procedure


50
238

51
239

52
240

53
241

54
242

55
243

56
244

57
245

58
246

Division 4 – Role of AEC


59
247

60
248

61
249

62
New

Division 5 –  Procedure for approval of amalgamation


63
250

64
251

65
252

66
253

67
253A

68
253B

69
253C

70
253D

71
253E

72
253F

73
253G

74
253H

75
253J

76
253K

77
253L

78
New

79
253M

80
253N

81
253P

82
317

Division 6 – Amalgamation taking effect


83
253Q

84
253R

85
253S

86
253T

87
253TA

88
253U

89
253V

90
253W

91
253X

92
253Y

93
253Z

94
253ZA

95
253ZB

96
253ZC

Division 7 - Validation


97
253ZD

98
253ZE

99
253ZF

100
253ZG

Part 3 – Withdrawal from amalgamations


Division 1 –  General


101
253ZH

102
253ZI

Division 2 – Ballots for withdrawal from amalgamated organisations


103
253ZJ

104
253ZJA

105
New

106
253ZJB

107
253ZJC

108
253ZJD

109
253ZK

110
253ZL

111
New

112
253ZM

113
253ZN

114
New

115
317

116
253ZO

117
New

Division 3 – Giving effect to ballots


118
253ZP

119
253ZQ

120
253ZQA

121
253ZR

122
253ZS

123
New

124
253ZT

125
253ZU

Division 4 - Miscellaneous


126
253ZV

127
253ZW

128
253ZX

Chapter 4 – Representation orders


Part 1 – Simplified outline


129
New

Part 2 – Representation orders


130
118A(1)

131
118A(1A), (1B)

132
118A(2)

133
118A(3)

134
118A(5)

135
New

136
118A(4)

Chapter 5 – Rules of organisations


Part 1 – Simplified outline of Chapter


137
New

Part 2 – Rules of organisations


Division 1 – General


138
194

139
195

140
196

Division 2 – Rules relating to election for office


141
197

142
198

143
199

144
200

145
New

Division 3 – Rules relating to conduct of officers and employees


146
New

Division 4 – other rules


Subdivision A – Loans, grants and donations


147
201

Subdivision B – Agreements between organisations and State unions


148
202(13)

149
202(1) to (12)

150
New

151
New

152
New

Subdivision C – Miscellaneous


153
202

Division 5 – Alteration of rules and evidence of rules


154
203

155
203A

156
204

157
205

158
206

159
207

160
203A, 204

Part 3 – Validity and performance of rules


161
208

162
209

Chapter 6 – Membership of organisations


Part 1 – Simplified outline of Chapter


163
New

Part 2 – Entitlement to membership


164
261(1) - (6)

165
261(7) - (12)

166
260

167
263

168
266

Part 3 – Termination of membership


169
262

170
New

171
New

172
264

Part 4 – False information, disputes and arrears of dues


173
337

174
New

175
New

176
264A

177
265

Part 5 – Conscientious objection to membership


178
267

Chapter 7 – Democratic control


Part 1 – Simplified outline of Chapter


179
New

Part 2 – Conduct of elections for office and other positions


180
210

181
211

182
212

183
New

184
213

185
New

186
New

187
214

188
New

189
317(1)

190
New

191
215

192
317(3)

193
315

194
216

195
New

196
New

197
217

Part 3 – Inquiries into elections for office


198
218

199
219

200
220

201
New

202
221

203
222

204
223

205
224

206
225

207
226

Part 4 – Disqualification from office


208
New

209
227(1)

210
227(2) – (4)

211
227(5) – (7)

212
228

213
229

214
230

215
231

216
232

217
New

Chapter 8 – Records, accounts and conduct of officers


Part 1 – Simplified outline of Chapter


218
New

Part 2 – Records to be kept and lodged by organisations


219
268(1), (2)

220
New

221
New

222
268(3), (4)

223
268(5) - (9)

224
268(10), (11)

225
268(12), 269

226
269

Part 3 – Accounts and audit


Division 1 - Preliminary


227
New

228
270(2)

229
270

230
New

Division 2 – Reporting units


231
271

232
New

233
271(2)

234
271(3)

235
271(3)

236
New

237
New

238
271(4)

239
New

240
New

Division 3 – Accounting obligations


Subdivision A – General obligations


241
272

242
273

243
New

Subdivision B – Reporting Guidelines


244
New

Division 4 - Auditors


245
275

246
276

247
326

248
282

249
283

250
284

251
277

252
278

253
New

Division 5 – Reporting requirements


254
279

255
279

256
327(5)

257
280

Division 6 – Reduced reporting requirements for particular reporting units


258
New

259
285

260
271A

Division 7 – Members’ access to financial records


261
274

262
New

263
New

264
New

265
New

266
New

267
New

268
New

Part 4 – Conduct of officers and employees


Division 1 - Preliminary


269
New

270
New

271
New

Division 2 – General duties


272
New

273
New

274
New

275
New

276
New

277
New

278
New

279
New

280
New

281
New

Part 5 – Access to organisation’s books


282
New

Chapter 9 – Civil penalties


Part 1 – Simplified outline


283
New

Part 2 – Civil consequences of contravening civil penalty


284
New

285
New

286
New

287
New

288
New

289
New

290
New

291
New

292
New

293
New

294
New

295
New

Chapter 10 - Miscellaneous


Part 1 – Simplified outline of Chapter


296
New

Part 2 – Validating provisions for organisations


297
254

298
255

299
256

300
257

301
258

302
259

Part 3 – Financial assistance and costs


Division 1 – Financial assistance


303
342

304
343

305
344

306
345

307
346

Division 2 – Costs


308
347

Part 4 – Inquiries and investigations


309
280/280A

310
280A

311
280(2)

312
280(5)

313
New

314
280B

315
280B

316
329

Part 5 – Jurisdiction of the Federal Court of Australia


317
412

318
414

319
415

320
416

321
421

Part 6 – Other


322
348

323
349

324
287

325
288

326
289

327
292

328
292

329
340

330
350

331
351

332
352

333
353

334
354

335
355

336
356

337
357

338
359

339
293
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� BDW Report, recommendation 3.


� There is no penalty under the Bill for a failure to form such a belief.


� BDW Report, recommendation 3.


� Division 3, Part 9 of Chapter 12 of the Industrial Relations Act 1999 (QLD); Division 5, Part 4 of Chapter 5 of the Industrial Relations Act 1996 (NSW); sections 74-80 Industrial Relations Act 1979 (WA)


� Section 323 of the WR Act creates an offence for breach of section 272.


� Section 323 of the WR Act creates an offence for breach of section 273.


� Section 327 of the WR Act creates an offence for breach of section 279.


� Section 328 of the WR Act creates an offence for failure to comply with section 280.


� JSCEM report, recommendation 7(a).


� BDW report, recommendation 37.


� See, for example, subsections 170VV(2), 285F(3) and 533(2) of the WR Act.


� BDW report, recommendation 39.


� 15 FLR 59


� Note – each of corresponding WR Act provisions are offence provisions rather that civil penalty provisions. 


� Offence under Statutory Declarations Act 1959 for making false statement in a statutory declaration, punishable by up to 4 years imprisonment.





