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The Secretary: Mr John Carter
The Senate 
Parliament House
Canberra Act 2600

Sent via e-mail: eet.sen@aph.gov.au

Dear Sir,

Re:  Australian Business Limited (“ABL”) submission to Senate Employment, Workplace Relations, Small Business and Education Inquiry into the Workplace Relations Amendment (Transmission of Business) Bill 2001 

Please find attached a submission by Australian Business Limited in this matter.

Should you wish to discuss this matter, my direct telephone number is 02 9458 7574.

Yours faithfully

Dick Grozier
Director Industrial Relations
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Australian Business Limited (“ABL”) is a broad based business improvement and membership organisation with a history of achievement spaning more than 115 years. As one of Australia’s largest business services organisations, it provides a range of services to its 11,000 members and clients.

ABL is the largest industry association of its type in NSW and is associated with similar bodies in all states giving it a truly national focus. ABL is affiliated with Australian Business Industrial (“ABI”), a registered organisation under the NSW Industrial Relations Act 1996. This submission reflects the interests of both organisations although the name ABL appears throughout.
1. 
Introduction

On 4 April 2001 the federal Minister for Employment, Workplace Relations and Small Business, Tony Abbott, introduced into federal Parliament the Workplace Relations Amendment (Transmission of Business) Bill 2001 and the Workplace Relations (Registered Organisations) Bill 2001. 

ABL’s submission is in respect the Workplace Amendment (Transmission of Business) Bill 2001 only and is based on our response to the Ministerial Discussion Paper Transmission of Business and Workplace Relations Issues.

ABL has had an opportunity to read the submission of the Australian Chamber of Commerce and Industry (“ACCI”) concerning the Bill and supports it in full.

2. 
Summary of ABL proposals contained in our response to the Ministerial Discussion Paper concerning the operation of certified agreements if there is a the transmission of a business.
ABL cited several alternative proposals for amendment to provisions in the Act which deal with the effect of certified agreements following a transmission of a business or a part thereof. 

A summary of our proposals is outlined below:

Certified Agreements

1. 
ABL does not think it is appropriate for a certified agreement binding at one particular workplace to become binding on another, even in circumstances where it is clear that there has been a transmission of business. Any existing certified agreement in place at the transmittee employer’s workplace should be respected.

ABL therefore suggests that the Act be amended to:

· delete provisions which provide for the transmission of certified agreements and Australian Workplace Agreements in the event of transmission of a business.

2. 
As a second option, the Act could be amended to:

· ensure that there is no transfer of any certified agreement(s) from the transmittor in the event of transmission if it can be established that the business is clearly not avoiding its industrial obligations and;

· allow for the continued operation of the industrial regime of the transmittor business for a limited period (say 3 months) where there is no agreement in place at the transmittee business and employees transferred with the transmission. A 3-month period would provide an opportunity for both the new employer and employees to assess the applicability of the existing certified agreement to the transmittee business.

3. 
As a third option,  the Act  could be amended to provide that:

· certified agreements do not bind a transmittee employer in the event of transmission unless the Commission makes an order to the contrary.

4. 
As a fourth option,  amend section 170MB of the Act to:

· insert the words “subject to an order of the Commission” which appear in section 149(1)(d).

ABL did not submit option 4 above as its first choice because we maintain that the Commission, as a matter of principle, should not be empowered to impose its views on the merits of agreements entered into at an enterprise level.

Different policy considerations should apply to the issue of transmission of certified agreements than awards because: 

· Enterprise bargaining is intended to allow employers and employees to negotiate the most appropriate arrangements and form of legislative instrument(s) for their workplace;

· Awards set the minimum terms and conditions and provide a safety net for employees, whereas certified agreements are tailored to the particular needs of a workplace and incorporate over award terms and conditions negotiated at the enterprise level;

· Certified agreements are intended to enable parties to introduce flexibility and to recognise matters specific to a particular workplace when determining appropriate terms and conditions for employees; and 

· The ‘no-disadvantage’ test is applied to the circumstances of the workplace, especially with respect to potentially discriminatory provisions. Further, the genuine agreement or approval required before a certified agreement can be approved is given by the employees of the transmittor, not those of the transmittee.  Consent arrangements should not be visited on non-consenting parties.

3. 
Why does ABL support legislative amendment to the Act as outlined in the Bill and set out in point 4 above.

Notwithstanding ABL’s preferred suggestions for reform of the Act set out in points 1-3 above, ABL does support the Bill for the following reasons:

3.1
Business Efficacy

The proposed legislative amendments:

· are significant for business and will redress at least some of the areas of uncertainty which persist due to the absence of a mechanism which would enable the Commission to determine whether a certified agreement should apply to bind a successor business; and

· will provide a lower cost and more flexible additional mechanism for the management of certified agreements when there is a transmission of business especially when multiple employers are bound by the same certified agreement. In effect, the mechanism will provide employers with an alternative to the complexities inherent in the ‘order of priority’ provisions in the Act which govern the interrelationship of certified agreements.

3.2
Legislative reform will bring the successor provision for certified agreements into line with the equivalent provision regarding award respondency. (s149(1)(d))

The words “subject to an order of the Commission” in section 149(1)(d) are not present in similar provisions which deal with transmission of agreements.

Consequently, while a transmittee business may be successful in its application for a new award and/or a corresponding order that the award binding the transmittor business does not apply to bind them, it will still face legal uncertainty with respect to the application of any certified agreements. This is not consistent and makes little sense especially given that certified agreements arise from negotiations for over award conditions.

3.3
Maintaining protection for employee interests

Amending section 170MB, where necessary, to include the words “subject to any order of the Commission” will ensure that the interests of employees are protected. This is because the proposed amendment(s) allow employees or their representatives to make submissions to the Commission before any order is made that a certified agreement has a limited or no binding effect on a transmittee business.

In EDS (Australia) Pty Ltd and another (C No. 30796 of 2000), the Commission recently did this when it was called on to determine whether various Federal awards should apply to bind a transmittee business pursuant to section 149(1)(d).

Because section 149(1)(d) contains the words  “subject to an order of the Commission…” Senior Deputy President Polites was able to hear an application from EDS, the transmittee business, that relevant awards should not apply to bind the Company.  After hearing submissions from the ACTU, who spoke on behalf of all interested unions, EDS and the Commonwealth, SDP Polites determined that the relevant awards were not binding on EDS. SDP Polites accepted evidence that, in circumstances where the Company had taken over the employment of employees from other organisations, relevant employees were not disadvantaged.

In reaching his decision, SDP Polites commented that section 149(1) (d) empowers the Commission to order that the provisions of section 149(1)(d) will not operate in relation to any successor, assignee or transmittee and further that, in his view, the purpose of the provision:

“… manifests a legislative intention to empower the Commission to prevent a transmission which would otherwise operate in circumstances where the Commission is persuaded on proper argument that it was not appropriate that an award should transmit.”

3.3
The proposals for reform outlined in the Bill are moderate. 

3.4 The proposals require minimal legislative amendment.

3.5 The proposals reflect a compromise position for many employer organisations given that they would prefer that certified agreements not apply to bind a transmittee business in any circumstances where it is established that employers are not avoiding their industrial obligations.

3.6 Amending the Act as outlined in the Bill is consistent with the legislative history of provisions dealing with the operation of certified agreements.

The Position pre 1992

Until 1992, certified agreements were treated as ‘awards’ for all purposes under the legislation. Accordingly, the operation of the transmission of business provisions in relation to certified agreements was identical to their operation in respect of awards.

In 1992, a new provision was inserted into the Industrial Relations Act 1988 by the Industrial Relations Legislation Amendment Act 1992 relating specifically to certified agreements. The new section 149(2) expressly provided that a certified agreement was binding on a successor to the whole or part of a business of a party to the agreement.

Subsection 149(2) was repealed and replaced in 1996 by the Workplace Relations and Other Legislation Amendment Act 1996 which established an entirely separate provision relating to the transmission of certified agreements(s170MB)

The Position under the Industrial Relations Reform Act 1993

The Industrial Relations Reform Act 1993 introduced part VIB of the Act and was seen to effect a fundamental shift in emphasis in the federal system from conciliation and arbitration to collective bargaining.
Under s.170MM, which operated prior to the 1996 Act, a Full Bench of the Australian Industrial Relations Commission had the power to terminate a certified agreement other than by agreement to terminate, in the following circumstances:

‘(4)
[Options available to Full Bench on findings] If the Full Bench finds:

(a) in the case of any agreement – that the continued operation of the agreement would be unfair to the employees covered by the agreement; or

(b) in the case of an agreement that does not apply only to a single business, part of a single business or a single place of work – that the continued operation of the agreement would be contrary to the public interest;

it may do any of the following:

(c) by order, terminate the agreement;

(d) accept an undertaking from all or any of the parties in relation to the operation of the agreement;

(e) permit the parties to vary the agreement.’

This power of the Commission was removed with the introduction of the Workplace Relations Act 1996.  Now termination can only occur if a ‘valid majority’ of the employees whose employment is subject to the agreement at the time genuinely approve its termination [s.170MG].

The present Bill would restore a power of the Commission to terminate an agreement without consent, although in different terms to those which applied prior to 1996.  

The current law

Part VIB of the Workplace Relations Act 1996 is clearly based on the assumption that the appropriate organisational unit for the negotiation and application of certified agreements is the workplace or enterprise.

1.
Agreements made under Division 2 and 3 of VIB are expressed to be agreements which pertain to all or part of a “single business”.

The best way to capture the complexity of these provisions is to look at section 170LB  which deals with the meaning of ‘single business’ and ‘single employer’. Section 170LB(3) deals with part of a business. It says that part of a single business can include either:

· A geographically distinct  part of a single business; or

· a distinct operational  or organisational unit within the single business

These provisions allow employers to enter into different industrial arrangements in relation to different parts of their businesses at different locations around the country.

They can also enter into different arrangements with respect to different parts of their businesses which are located at the same place so long as they can be shown to be distinct parts in the requisite sense. 

Put another way, section 170LB(3) enables employers to insulate parts of their business  from conditions which are appropriate to some employees without distorting efficiencies  by having to offer the same conditions to all employees.

2.
Part VIB contains special requirements for certification of multi-business agreements. 

Section 170LC(3) provides that multi-business agreements can only be certified by a Full Bench of the Industrial Relations Commission. Section 170LC(4) provides that the Bench must be satisfied that it would be in the public interest to certify the agreement having regard to “whether the matters dealt with by the agreement could be more appropriately dealt with by an agreement other than a multi-business agreement. 

In the recent High Court decision of PP Consultants Pty Limited v Finance Sector Union [2000] HCA 59(16 November 2000), His Honour Justice Callinan made some comments about the potential difficulty of applying an award to a successor business which is not identical to that of the transmittor business.

His Honour Justice Callinan was evaluating the meaning of the phrase “any successor, assignee or transmittee of the business” as it appears in section 149(1)(d) of the Act. Section 149(1)(d) deals with the applicability of an award following the transmission of a business or part thereof and differs from section 170MB because the Commission does have power  under section 149(1)(d) to make an order that the award in question will not apply to bind the transmittee business.

His Honour noted the concerns of the respondent in the case that to interpret section 149(1)(d) differently to the Full Court would enable employers to avoid their legal obligations under awards and so frustrate the settlement of industrial disputes. However, His Honour went on to emphasise that:

“ Such a submission [of the respondent] obscures the task of the Court which is to identify to what part, if any, of a business of the bank the appellant succeeded. Whilst it may be accepted that a purpose of the provision is to prevent evasion of obligations by employers who do succeed to a business or part thereof, there is another policy consideration which bears on this case. The legislation, it may be inferred requires a common identity of a business or part thereof, into whosever hands it falls, on the assumption that a successor will have the same  and continuing capacity to meet the obligations arising under an award as the former operator of the business. No such assumption may be safely made about a different business.” 

This point is at least equally applicable to over award consent arrangements.

4. 
Practical Problems Faced by Business as a Result of the Existing Law

Because section 170MB does not include the words “subject to an order of the  Commission”, the Commission has no  power to ‘exempt’ an employer from the operation of a transmitted certified agreement.

Under existing law, a transmitted certified agreement will necessarily apply to a trasmitteee business subject to what is referred to as the ‘priority system’ set out in the Workplace Relations Act 1996. The ‘priority system’ sets out the rules concerning the interrelationship of certified agreements.

The legal complexities faced by business because of the Commission’s inability to make an order to the effect that a certified agreement has a limited or no binding effect on a transmittee business is set out in the example below. The example is taken in part from Labour Law- an introduction (3rd edition) 2000 by Breen Creighton and Andrew Stewart.

EXAMPLE.

Company A is engaged in the business of manufacturing both widgets and gidgets and has a certified agreement which applies to all of its operations.

If Company A transfers its gidget manufacturing business to Company B which also has a certified agreement but, until the transmission, only manufactured widgets, then Company B will be bound by Company A’s certified agreement as it relates to its newly acquired gidget business.

Company B will continue to be bound by its own agreement in relation to widget manufacturing. Company A will continue to be bound by its agreement in relation to the part of its business which had not transmitted.

The effect of this is that employees covered by Company A’s agreement could find themselves working alongside employees who are entitled to different and potentially better conditions under Company B’s more advantageous agreement.

At present, this anomaly can only be dealt with by negotiation of either appropriate variations to one or both agreements or by an entirely new agreement.

If either or both of the agreements of Company A and B have not reached their nominal expiry date (a date on which it is agreed that the agreement will terminate which is less than 3 years from the date on which it comes into operation), the option of entering into a new agreement requires that Company B obtain permission from one or two sets of employees to terminate the existing agreements.

The agreements must also be terminated with the permission of the Commission. 

If both of the agreements have passed their nominal expiry date, then the approval of a replacement agreement would have the effect of bringing the others to an end ( s170 LX(2)).

An additional complication with the priority system arises because of s 170LY(1)(b). This section provides that while a certified agreement is in operation, it has no effect to the extent of any inconsistency with another agreement which was certified before it if that agreement’s nominal expiry date has not passed.

In the above example, this would mean that if both Company A and Company B had unexpired certified agreements, then once Company A’s agreement became binding on Company B following transmission, then the agreement which was first in time would prevail over the later agreement to the extent of any inconsistency between them.  Put another way, Company A’s certified agreement, if first in time, would apply over Company B’s own certified agreement based on an event outside of its control.
















