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SUBMISSION OF THE

SHOP DISTRIBUTIVE & ALLIED EMPLOYEES ASSOCIATION

TO THE SENATE EMPLOYMENT WORKPLACE RELATIONS 

SMALL BUSINESS & EDUCATION LEGISLATION COMMITTEE INQUIRY INTO THE WORKPLACE RELATIONS

(REGISTERED ORGANISATIONS) BILL 2001

The Association makes the very strong Submission to the Senate Committee that the Inquiry into the Workplace Relations (Registered Organisations Bill 2001 should be adjourned on the grounds that it is unable at this time to properly and fully investigate and assess the government's proposal.

The Association appreciates the benefit of Senate Inquiries into key changes to Industrial Relations Legislation in Australia.  The Association has been a regular participant in various Inquiries before various Senate Committees into amendments to Australia’s Industrial Relations Legislation.

The Association clearly understands the importance of having Legislation referred to a Senate Committee for an Inquiry and the Association appreciates the value that flows from Senate Committees being able to scrutinize and comment on proposed legislation.

However, in the present instance, the Association very strongly urges the Committee not to proceed with its Inquiry into the Workplace Relations (Registered Organisations) Bill 2001.  

WHERE IS THE CONSEQUENTIAL PROVISIONS BILL?

The Association is extremely concerned that any Inquiry into the Workplace Relations (Registered Organisations) Bill 2001 will be both misguided and misplaced, given that the Government has not tabled all relevant Legislation.   

The Minister for Workplace Relations Employment and Small Business, the Hon. Tony Abbott, introduced on the 5th April, 2001 into Parliament, two pieces of Legislation effecting Australia’s Industrial Relations regime.  One was the Workplace Relations (Registered Organisations) Bill 2001, the second was the Workplace Relations Amendment (Transmission of Business) Bill 2001.

In the case of the Transmission of Business Bill, that Bill makes changes to the Workplace Relations Act and as such, that Bill represents a complete set of changes to enact the Government’s preferred policy position.  

However, in relation to the Workplace Relations (Registered Organisations) Bill 2001, the Government has introduced that Bill into Parliament without at the same time introducing any Bills which would deal with any consequential changes to the Workplace Relations Act, 1996, or any transitional arrangements which may be necessary, such as if there was a need to move the control of registered organisations from the Workplace Relations Act to a proposed Registered Organisations Act.

The Workplace Relations (Registered Organisations) Bill 2001 contains no amendments whatsoever to the Workplace Relations Act 1996.

The Workplace Relations (Registered Organisations) Bill 2001 constitutes a stand alone piece of Legislation, which when enacted, would be the Registered Organisations Act.  What is currently before the Committee is a single complete proposed Act of Parliament without any attempt to address consequential changes, or transitional arrangements between the competing provisions of the Workplace Relations Act 1996 and the proposed provisions of the Registered Organisations Act. 

There appears to be no mention of any consequential provisions or transitional provisions Bill in either the Minister’s Second Reading speech or in the Explanatory Memorandum to the Workplace Relations (Registered Organisations) Bill 2001.

There does however appear to be three references to the Workplace Relations (Registered Organisations) (Consequential Provisions) Act 2001 within the text of the proposed Workplace Relations (Registered Organisations) Bill 2001.   

Whilst there is no such document in existence as the Workplace Relations (Registered Organisations) (Consequential Provisions) Act 2001, the Association presumes that this is a reference to proposed legislation of the Government.  Reference to this non-existent Act appears three times within the proposed Workplace Relations (Registered Organisations) Bill 2001.  The first reference is in relation to the definition of "organisation" in Section 6 of Part II of Chapter 1 of the Bill.  The second reference is in proposed Section 25(4) to be found in Division 4 in Part II of Chapter 2 of the Bill, and the third reference is to be found in proposed Section 135 in Part II of Chapter 4 of the Bill.

As the Workplace Relations (Registered Organisations) Bill 2001 contains no amendments to the Workplace Relations Act 1996, then the result of enacting the Workplace Relations (Registered Organisations) Bill 2001 in its current form would be to have sitting and operating side by side two separate pieces of legislation dealing with registered organisations, both of which would appear to have different aims and objectives.

WHY THE CONSEQUENTIAL PROVISIONS BILL MUST BE PRODUCED.

It is not possible to have any sensible debate about the contents or effect of the Workplace Relations (Registered Organisations) Bill 2001 until the Government tables in Parliament its proposed Workplace Relations (Registered Organisations) (Consequential Provisions) Bill. Until this latter Bill has been tabled in Parliament, it is not possible for anyone, let alone any member of Parliament, to understand the real implications of passage of the Workplace Relations (Registered Organisations) Bill 2001.

Until such time as the proposed changes to the Workplace Relations Act 1996 can be identified and assessed in the context of the proposed new legislation dealing with registered organisations, it is not possible to understand whether or not there are additional problems other than those which appear prima facie to exist within the policy direction of the Government as espoused in the Workplace Relations (Registered Organisations) Bill 2001.

It is also not possible to ascertain, until the Workplace Relations (Registered Organisations) (Consequential Provisions) Bill is introduced, whether or not changes intended to be made to the Workplace Relations Act 1996 will in fact be limited to essential changes needed to create the Registered Organisations Act.

The greatest danger to the Parliament at this particular point of time is to consider that the Workplace Relations (Registered Organisations) Bill 2001 contains the Government’s only legislative proposals in relation to Registered Organisations.  To embark upon an Inquiry and consideration of the Workplace Relations (Registered Organisations) Bill 2001, invites the Parliament to fall into the grave error of presuming that any consequential changes to the Workplace Relations Act which may be introduced in the future, will in fact accord with the Senates and Parliaments expectations of what changes may be needed in order to introduce an effective Registered Organisations Act.

To make such an assumption, would in our view, be extremely dangerous.

There is no guarantee whatsoever that any proposed amendments to the Workplace Relations Act to deal with removing the administration of registered organisations from that Act will in fact be limited only to those essential changes necessary to give effect to the Registered Organisations Act.

The Association urges in the strongest manner possible that the Senate not proceed with any review of the Workplace Relations (Registered Organisations) Bill 2001 until such time as the Government introduces its proposed Workplace Relations (Registered Organisations) (Consequential Provisions) Bill.

THE NEED FOR FURTHER PROGRAMMING

Once that latter Bill has been introduced into Parliament, and referred to the Senate Committee, then and only then, should the Senate Committee reconvene and establish a programme in which public submissions are invited on both the Workplace Relations (Registered Organisations) (Consequential Provisions) Bill and the Workplace Relations (Registered Organisations) Bill.  Only when both Bills are simultaneously before the Senate should the Senate proceed to any public Inquiry and report to the Senate on the effect of both Bills.

One comment the Association makes, and makes very strongly, is that the mere fact that the process of introducing the Workplace Relations Act (Registered Organisations) Bill 2001 has produced such a mess as currently exists, is at least highly supportive of the Association’s key concern that there should be no attempt to separate the control of registered organisations out of the Workplace Relations Act.

If changes are needed to be made to the way in which registered organisations are established, controlled and de-registered, then such changes should be built into the existing provisions of the Workplace Relations Act.   

It appears to the Association that the Government’s imperative of attempting to separate registered organisations from the Workplace Relations system and the Workplace Relations Act has led the Government into totally mishandling the introduction of legislation.

If the proposed changes to the control of registered organisations were to be done as mere amendments to the Workplace Relations Act, then it may be expected that the Government would not have made such fundamental mistakes in the processing of legislation as it has in the present matter.  A single Bill making changes to the Workplace Relations Act, whilst introducing new provisions into the Workplace Relations Act would have been a better way of handling this matter.

REVIEW OF THE BILL

Whilst the Association is of the view that a proper analysis of the provisions of the Workplace Relations (Registered Organisations) Bill 2001 cannot be properly undertaken until the Workplace Relations (Registered Organisations) (Consequential Provisions) Bill 2001 is introduced into Parliament, the Association nevertheless takes the opportunity of making some initial comments in relation to the contents of the Workplace Relations (Registered Organisations) Bill 2001.

In the Association’s view, the Bill is misguided and in many cases without justification in a number of areas. 

DOWNGRADING THE ORGANISATION’S PANEL

As a specific example of this view, the Association notes that proposed Clause 12 in Part 2 of Chapter 1 of the Workplace Relations Act (Registered Organisations) Bill 2001 provides that the President may establish an Organisation's Panel comprising Presidential members, and other members of the Commission.  This is a replacement provision for the existing provisions of Section 38 of the Workplace Relations Act which is titled “Vice-President’s Panel”. 

Under the Workplace Relations Act, the Organisation's Panel is to be comprised of a Vice President and at least one other Presidential member. The structure of Section 38 of the Workplace Relations Act clearly acknowledges the very significant work of the Organisation's Panel, by requiring under the Act the establishment of a specific Organisation's Panel comprising of Vice President and other Presidential members.  Commissioners are not part of the Organisation's Panel.  Very clearly therefore the Workplace Relations Act recognises the centrality of organisations in the framework of the Workplace Relations Act, and ensures that matters relating to organisations are dealt with at the most senior level of the Commission through a Panel comprising of Vice President and other Presidential members.

In the Explanatory Memorandum to the Bill, the justification for Clause 12 of the Bill is “This clause empowers a President of the Australian Industrial Relations Commission to establish a specialist organisation Panel of Commissioners”.   The contents of Clause 12 of the Bill provides that the Organisation's Panel can be comprised of both Presidential members and Commissioners. 

There is no justification offered by the Minister in the Second Reading Speech or in the Explanatory Memorandum for making a significant down grading of the work of the Commission in handling organisation matters.

The importance of organisations seems to be significantly reduced in the structure of the Workplace Relations (Registered Organisations) Bill in that the Presidential member involved in the Organisation's Panel under proposed Clause 12 does not need to be a Vice President.

There is a clear absence of any rational justification for reducing the status of the Organisation's Panel from being one controlled by a Vice President to one being controlled by a mere Presidential member, and from one in which all members of the  Panel were Presidential members to one in which Commissioners can also be included.

The Association is of the view that it would appear to be nothing other than a petty change aimed more at degrading the status of organisation work within the Industrial Relations Commission.  In other words, the change is politically motivated rather than being justified by any particular concerns as to operation of the Commission in relation to work concerning the Organisation's Panel.

The Association is opposed to the proposed changes to the structure of the Commission when dealing with Organisations' work.

OBSLETE BEFORE IT STARTS!

An example of where provisions of the Workplace Relations (Registered Organisations) Bill appear to be totally misguided or irrelevant, can be seen Parts 2 and 5 of Chapter 6 of the Workplace Relations (Registered Organisations) Bill 2001.

Part 2 of Chapter 6 of the Bill contains Sections 164 through to 168.  Part 2 – "Entitlement of Membership" deals with provisions relating to an entitlement by a person to become and remain a member of an organisation.  The provisions of Part 2 of Chapter 6 of the Workplace Relations (Registered Organisations) Bill 2001 effectively mirror the provisions of Division 9 of Part IX of the Workplace Relations Act.  These provisions constituted by Section 261 through to Section 263 deal with the same effective subject matter.

Changes made between the provisions of Division 9 of Part IX of the Workplace Relations Act and proposed Part 2 of Chapter 6 of the Workplace Relations (Registered Organisations) Bill 2001 appear mainly to be cosmetic.  In essence, the key purpose of both provisions is to provide a statutory right for a person to become and remain a member of an organisation registered under the Act.

It appears to the Association that the Government's main aim in introducing the Workplace Relations (Registered Organisations) Bill 2001 was to separate those provisions of the Workplace Relations Act which deal with registered organisations from the Act.  

In the Association’s view, it appears that even where existing provisions of the Workplace Relations Act may appear to be obsolete, the Government has nevertheless transferred those provisions from the Workplace Relations Act to the Workplace Relations (Registered Organisations) Bill 2001 regardless of whether or not such provisions have any real work to do in the current Industrial Relations environment in Australia.

It would appear to the Association that the Government’s incorporation of the existing provisions of Division 9 of Part IX of the Workplace Relations Act into the Workplace Relations (Registered Organisations) Bill 2001 has 

occurred principally because of the Government’s overriding purpose of separating control of registered organisations out of the Workplace Relations Act rather than from any proper examination of the relevance of such provisions.

In particular, provisions relating to entitlement to membership are no longer relevant in the context of the framework of the Workplace Relations Act with its emphasis on Freedom of Association.  To have a provision which forces an organisation to accept members that it does not want, imposes, against the principles of Freedom of Association on those persons who have freely joined together to form an association, the requirement to accept a person that they do not want to associate with.

In other words, the whole thrust of provisions relating to entitlement to membership run counter to and are diametrically opposed to the concept of Freedom of Association.

The fact that provisions relating to entitlement to membership were introduced into the Industrial Relations Act and have been kept in the Workplace Relations Act are a matter of history, and a history which is no longer relevant.   At a time when the Conciliation and Arbitration Act and the Industrial Relations Act allowed the Commission the power to include in awards of the Commission and in enterprise agreements, preference clauses whereby preference in important terms and conditions of employment was given to union members, then, an entitlement by an employee to become and remain a member of an organisation was extremely important.

The presence of that right ensured that where awards or agreements gave preferential treatment to members of organisations, a person could gain the benefit of such preferential provisions by being able to require the organisation to admit and keep the person as a member of the organisation.

One of the change made by the Workplace Relations and other Legislation Amendment Act in 1996 was the abolition of preference provisions from awards and enterprise agreements of the Commission.

Once preference for union members was removed as a feature of the Federal Industrial Relations system, then equally there was no need for the Workplace Relations Act to maintain provisions enabling individuals to force themselves on a registered organisation.

The concept of an entitlement to become a member of an organisation when that organisation does not want you strikes a very serious blow at the fundamental concepts of Freedom of Association.

If the Government is genuinely committed to allowing workers to freely associate together, then it is inconceivable that the Government should have legislation forcing registered organisations to accept as members persons that they do not want to accept.  If the Government had intended to embark upon a proper and serious examination of the provisions in the Workplace Relations Act relating to organisations, then it would appear that any review of the Workplace Relations Act which was to be consistent with the Government’s declared policy of Freedom of Association would come to the considered conclusion that there was no need for retaining provisions so as those found in Division 9 of Part IX of the Workplace Relations Act relating to an entitlement to become and remain a member of an organisation.

The same comments can also be made in relation to proposed Part 5 of Chapter 6 of the Workplace Relations (Registered Organisations) Bill 2001.  These provisions dealing with conscientious objection to membership of an organisation, reflect the provisions found in Section 267 of the Workplace Relations Act which forms part of Division 9 of Part IX of the Workplace Relations Act.

The key rationale for having a provision whereby an employee is able to obtain a certificate of conscientious objection to membership of an organisation is where membership of an organisation carries with it privileges and entitlements that are not available to persons who are not members of a registered organisation.

Given the current Government’s policy  relating to Freedom of Association and removing from the operation of the Workplace Relations Act those provisions which give special status to membership of an organisation, 

including those such as Preference Clauses in Awards and Agreements, there can be no logical reason why the proposed Workplace Relations (Registered Organisations) Bill 2001 would need to contain provisions relating to conscientious objection to membership of a registered organisation.

Even where presently a person obtains a certificate under Section 267 of the Workplace Relations Act or alternatively obtains a certificate under proposed Section 178 of the Registered Organisations Bill, no practical value can attach to that certificate as there is nothing that the certificate can do in relation to giving a benefit to the holder of that certificate which is equal to the benefit that a member of a registered organisation would obtain.  Quite clearly therefore, the provisions of both Section 267 of the Workplace Relations Act and proposed Section 178 of the Workplace Relations (Registered Organisations) Bill 2001 are redundant provisions.

Again, the fact that the Government has seen fit to simply replicate the provisions of Section 267 of the Workplace Relations Act into its Workplace Relations (Registered Organisations) Bill 2001 appears to indicate that the real aim of the Government is to separate organisations provisions from the Workplace Relations Act, rather than having any meaningful or legitimate review of the provisions relating to the statutory control of registered organisations.

CONCLUSION

The Association opposes the Bill as being nothing other than a device to separate the statutory control of organisations from the key federal Industrial Relations Legislation.

The continued role of unions in the federal industrial relations system should guarantee that provisions dealing with the status of registered organisations remain in the same Act which regulates the federal industrial relations system.

� EMBED Word.Picture.8  ���





� EMBED Word.Picture.8  ���








PAGE  
13
C:\My Documents\JR submission.doc

[image: image3.wmf]_971851582.doc



