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This Submission is made on behalf of the Chamber of Commerce & Industry of Western Australia (Inc) (“CCI”).

CCI is Western Australia’s largest business organisation with more than 6,000 employer members.

Established in 1890, CCI as it is today was formed in 1992 through an amalgamation of the Western Australian Chamber of Commerce and the State’s then largest employer organisation, The Confederation of Western Australian Industry.

CCI is a non-profit organisation with membership open to business of any size across all industries.

Approximately 80% of CCI’s member employers employ 20 or less employees.  CCI’s members operate in all industries including mining, building, health, hospitality, services, manufacturing, engineering and wholesale and retail.

CCI members define and direct policies through the Board of elected representatives and various Policy Councils and Committees comprising Business Proprietors, Chief Executives and Managers.

CCI strongly supports the Workplace Relations Amendment (Transmission of Business) Bill 2001 (the “Bill”) as a welcome recognition of the complex difficulties created by the ‘transmission of business’ provisions in the Workplace Relations Act 1996.

1.
Background – Problem

1.
Three decisions of the Federal Court given in 1999 highlighted the need for urgent reform of the transmission of business provisions in the Workplace Relations Act 1996  (“the Act”).
 

2.
The transmission of business provisions provide for federal awards, certified agreements and AWAs to carry over to a new employer whenever there is a succession, assignment or transmission of a business or part of a business.
 
 

1.1
When does a transmission occur?

3.
Until these three decisions it had generally been accepted that a succession, assignment or transmission of a business or part of a business occurred only where the business or part of a business was transmitted as a “going concern”.  For a “part of a business” to be transmitted, the “part” had to be a business in its own right.

4.
However in North Western Health Care, and subsequently in FSU v PP Consultants, the Full Federal Court held that a succession, transmission or assignment of a part of a business would occur whenever work was contracted out and there was “a substantial identity of work between that performed by employees of the new employer and that previously performed on behalf of the old employer”.  These cases were followed by a single member of the Court in Stellar. 

5.
According to the Federal Court, in determining whether a transmission of a business or part of a business had occurred, it was no longer necessary to look at the nature of the legal transaction between the old and the new employer. 

6.
Nor was it to the point that there may not have been any assignment of any of the usual components of a business, such as the goodwill, assets and liabilities or plant and stock.

7.
The critical point was whether there was a “substantial identity” between the work activities performed by the old and the new employer or, put another way,  “whether there was any material change in the nature of the employee’s duties or working conditions”.

8.
In effect the Federal Court was saying that a transmission of a business or part of business would occur (so that federal awards and agreements would carry over) whenever there was a transfer of work activities from one employer to another with no material change in the way in which those activities were performed.

9.
As a result the Federal Court held the Act’s transmission of business provisions applied when:

9.1
the Victorian Government contracted out the provision of mental health services to local hospitals. The Government’s argument that there had not been a transmission because it still retained responsibility for the provision of mental health services and had simply contracted out the delivery of those services was rejected.

 
9.2
Telstra engaged a call centre operator (“Stellar”) to handle overflow customer account and sales inquiries previously handled by Telstra employees. Stellar argued that it had not acquired or been assigned any part of Telstra’s business but was simply providing a service to Telstra. The argument was rejected.

9.3
a pharmacy entered into an agency agreement with a bank to deliver retail banking services after the bank closed its local branch. The pharmacy argued it had not acquired any of the usual features making up a business (such as the assets, goodwill, liabilities or work in progress) but had simply been appointed as agent for the bank. This argument also failed in the Federal Court.

In each case the Federal Court held the federal award or certified agreement binding the former employer carried over to the new employer. 

10.
The effect of these decisions was to substantially extend the reach of the Act’s transmission provisions. The decisions also created widespread uncertainty particularly in relation to labour hire and the contracting out of peripheral or non-core functions.

11.
In FSU v PP Consultants the Federal Court left open the possibility that some activities could still be contracted out without attracting the operation of s.149(1)(d) by saying that not everything done in the course of a business would constitute part of a business.
  However which activities would not attract the operation of s. 149(1)(d) was left unclear.

The High Court decision in PP Consultants Ltd v FSU  

12.
Some relief from these decisions has been provided by the High Court decision in PP Consultants v FSU though the ratio of that decision appears limited to cases in which one private employer takes over the commercial activities of another private employer. 

13.
It appears from the decision that the Federal Court’s broad approach to transmission will continue to apply where the former employer is a government or not-for-profit non-government employer. 

14.
In construing the phrase “business or part of a business” the High Court has said the word “business” takes its colour and content from its surroundings so that the expression “the business of government” could be taken to mean or include activities undertaken in the course of business. Accordingly in determining whether one government agency is a transmittee of the business of another government agency for the purpose of s.149(1)(d):

 
“it is sufficient to ascertain whether or not the activities of the former are substantially identical to the activities or some part of the activities previously undertaken by the latter. That is because, the word “business” takes on a special or particular meaning in the expression “the business of government”. It is not because, as a matter of ordinary language, “business” means or includes activities undertaken in the course of business”.

15.
While the High Court appears to have endorsed the Federal Court’s approach in relation to the transfer of activities between government agencies it has formulated a different approach where one private employer takes over the commercial activities of another private employer. 

16.
In the latter case the character of the former employer’s business must be compared with the character of the transferred business activities in the hands of the new employer. Only if, in substance, they bear the same character, is the new employer likely to be regarded as a transmittee to the business or part of the business of the former employer.  

17.
In other words, for a transmission of a business or part of a business to occur where one private employer takes over the commercial activities of another private employer, the new employer must be in substantially the same business as the former employer. The mere fact that the new employer engages in some activities previously engaged in by the former employer, and in substantially the same way, is not enough to constitute a transmission of a business or part of a business.  

18.
The ruling provides welcome relief to companies who provide outsourcing services to non-government employers engaged in commercial activities. Unless the outsourcer and outsourcee are in substantially the same business, and unless the activities were once performed by a government or not for profit agency (see below), the outsourcer’s federal awards and agreements will not cover the outsourcee.

Government and not-for-profit non-government agencies

19.
On the other hand where a government agency takes over the activities of another government agency it will be enough, to constitute a transmission of business, if there is no material change in the way those activities are performed. 

20.
More importantly, what the High Court has left open is the position where a private operator provides outsourcing services to a government agency or a not for profit non-government employer. 

21.
It is strongly arguable from a reading of the High Court’s decision that the Federal Court’s broad approach to transmission will apply in such cases. The High Court has said that a substantial identity of activities test will suffice for the purpose of s.149(1)(d) when one government agency takes over the activities of another – because the word “business” takes on a special or particular meaning when used in connection with government and may mean or include activities undertaken in the course of business.  Since s.149(1)(d) and the Act’s other transmission provisions are concerned with a transfer of the “business” of the transmittor,  there seems no reason why the same test should not apply in any case in which the transmittor is a government agency.

22.
This appears to have been the approach subsequently taken by a single member of the Federal Court in Torrens Transit
. Mansfield J applied the substantial activities test to determine whether there had been a transmission of business from a government agency to a private operator.

23.
This is obviously a major cause for concern given the extent of government outsourcing to private sector providers.

24.
A substantial identity of activities test may also suffice for the purpose of the Act’s transmission provisions when the former employer is a not-for-profit non-government agency. The argument would be the same, namely, that the word “business” takes on a special or particular meaning when used in connection with not-for-profit non-government agencies and may mean or include activities undertaken in the course of business.

25.
Finally, if the decision in Torrens Transit is correct, it may be enough to invoke the substantial identity of activities test that the activities were once performed by a government or not-for-profit agency – even though the new employer may have acquired the activities from a private commercial operator.

26.
In Torrens Transit, Torrens Transit Services Pty Ltd (“TTS”) supplied employees to Torrens Transit Operations Pty Ltd (“TTO”). TTO was in turn the subcontractor of Torrens Transit Pty Ltd (“TT”). TT was a transmittee of part of the business of the government agency TransAdelaide. Mansfield J could not apply a substantial identity of activities test to determine whether TTS (the labour hire company) was a transmittee of TTO – since both were private companies engaged in commercial activities. If the High Court’s test had been applied it is unlikely a transmission would have been found because TTO operated a bus service whereas TTS was a labour hire company. His Honour sought to overcome this difficulty by regarding TTS as the transmittee, not of the private company, TTO, but of the government agency, TransAdelaide. This allowed him to apply the substantial identity of activities test, rather than the test formulated by the High Court, and hold that because TTS was engaged in an activity (the employment of bus drivers) formerly engaged in by TransAdelaide, TTS was a transmittee of part of the business of TransAdelaide.

27.
Mansfield J’s approach can perhaps be distinguished as a piercing of the corporate veil in circumstances in which his Honour was concerned to ensure that an employer could not avoid the impact of s. 170MB by subcontracting the provision of labour to a subsidiary company.

28.
On the other hand, his Honour’s reasoning suggests that any applicant will be able to invoke the broader substantial identity of activities test simply by showing that the work performed by the new employer was once performed by a government agency – regardless of what has transpired in the interim.
 If that is right the relief afforded by the High Court decision will be largely lost and seemingly arbitrary results will follow.
 

29.
From a policy perspective there is no reason why a different test for transmission should apply simply because the particular activities at one time or another formed part of the business of government. 

Peripheral versus core activities

30.
Another question still unresolved is whether a transmission will occur where a government or not-for-profit agency contracts out ancillary or non-core services such as the provision of IT services within a hospital.

31.
Until the Federal Court’s decision in FSU v PP Consultants  it was generally accepted that s. 149(1)(d) would not apply to the contracting out of peripheral functions such as the cleaning of an employer’s premises or the maintenance of an employer’s lifts. 

32.
Following a 1982 decision of the South Australian Industrial Court in Crosilla v Challenge Property Services 
(“Crosilla”) such activities were thought to be ancillary to and therefore not “part of [the] business” of the employer. Crosilla involved a motel which contracted out its cleaning services. In holding there was no transmission of a business or part of a business the Court pointed out that at no time had the motel run a cleaning business. Rather it operated a motel as an adjunct to which it caused its premises to be kept clean. 

33.
The Full Federal Court in FSU v PP Consultants expressly declined to comment on the correctness of Crosilla though it did observe that not everything done in the course of a business would constitute part of a business.
  

34.
The High Court’s test for transmission, where it applies, avoids the problem by requiring the transferred activities in the hands of the new employer to bear substantially the same character as the business or part of the business of the former employer. 

35.
Accordingly no transmission will occur where an employer outsources non-core activities to a specialist service provider because the transferred activities in the hands of the outsourcee (eg: cleaning, maintenance, security and IT) will bear a different character to the business of the outsourcer.  Simply put, the outsourcee will be in a different business to the outsourcer.

36.
While this is straightforward, the High Court’s test appears limited to cases in which a non-government employer takes over the activities of another non-government employer.

37.
Where a substantial identity of activities test continues to apply, there will continue to be doubt over which activities can be contracted out without attracting the operation of the Act’s transmission provisions.

38.
If the distinction between peripheral and core functions is not maintained, federal awards and agreements will transmit whenever a government or not-for-profit agency contracts out an activity regardless of whether it is a core activity or peripheral to the agency's business.  Cleaning, catering, maintenance, security and IT contractors will be among the worst affected having previously assumed, on the strength of Crosilla, that their operations were immune. 

39.
Even if the principle in Crosilla is affirmed, the distinction between peripheral and core activities is not always easy to make.

Labour hire

40.
The High Court decision in PP Consultants v FSU may be thought to have clarified the position of labour hire companies where they provide labour to non-government commercial employers.  

41.
If the reasoning in that decision is applied, no transmission of a business or part of a business will occur (unless the principal is also in the business of labour hire) because the transferred activities in the hands of the labour hire company will bear a different character to the business of the principal. 

42.
Conversely, the decision suggests a transmission of business will occur where a labour hire company provides labour to a government or not-for-profit non-government agency and the substantial identity of activities test is applied.

43.
However the subsequent decision in Torrens Transit suggests the substantial identity of activities test may also be applied, and a transmission found, where a labour hire company provides labour to a non-government commercial employer if the activities engaged in once formed part of the business of government.
 

44.
Even where the substantial identity of activities test applies, it is still open to doubt that the transmission provisions will extend to those labour hire contracts in which a labour hire company merely provides a replacement worker to work under the direction of the principal.  

45.
It would be stretching the ordinary meaning of the words “successor, assignee or transmittee” to suggest that the principal in such a case had assigned part of its business to the labour hire company or that the labour hire company, simply by providing a replacement worker, had become a successor to any part of the principal’s business.

46.
Nonetheless there is no doubt that a test which focuses on the substantial identity of the work activities performed rather than on the nature of the legal transaction between the old employer and the new employer makes it far more likely that even these labour hire contracts will be caught. 

47.
If labour hire arrangements are caught by the Act’s transmission provisions, the principal’s federal awards, certified agreements and AWAs will carry over to the labour hire company unless Crosilla is followed and the particular work can be described as “ancillary to” and therefore not part of the principal’s business.

Contractor to contractor

48.
Still more doubt surrounds the position which exists where a principal changes contractors.

49.
Since the 1931 case of Bransgrove v Ward & Syred 
 it had been accepted that a transmission, succession or assignment requires “some definite legal nexus or privity” between the old and the new employer.   

50.
On the basis of this authority and the 1957 case of Barrow v Masonic Catering Cooperative Society Limited
 it had been accepted that when a principal changes contractors there is no transmission between the two contractors.
  That is because the outgoing contractor, whose contract had expired, had nothing to transmit.
 In Barrow Richards J noted that the only legal transaction between the two contractors was a sale of certain plant and stock which could not be said to be a transmission of a business or part of a business. 
    

51.
In the course of formulating its substantial identity of activities test the Federal Court has eschewed any inquiry into the detail of the legal transaction or nexus between the old employer and the new employer focusing instead on the nature of the work performed before and after the alleged transmission. 

52.
The Court has said it is not necessary to “search for some legal mechanism as a nexus between the pre and post transmission stage”
 or to focus on the details of any legal transaction between the old and new employer.

53.
As a result the Act’s transmission provisions may be held to apply even where there is no legal connection between the two employers. 

54.
While the High Court, in PP Consultants v FSU, rejected the substantial identity of activities test where a non-government employer takes over the activities of another non-government employer, it was not required to consider whether a transmission, succession or assignment requires “some definite legal nexus or privity” between the old and the new employer. 

55.
The point was subsequently considered by Mansfield J in Torrens Transit. Whereas his Honour held that a nexus was required (as well as a substantial identity of activities between the two businesses), he was prepared to find it in the statutory regime which empowered the Passenger Transport Board to award service contracts.
 
  

56.
It is not clear from the decision whether, in a case which does not involve any government functions, his Honour would regard a principal’s ability to award contracts as providing “a practical and real connection” between two contractors.

57.
If a legal nexus is not required (the approach seemingly favoured by the Federal Court) or if a sufficient nexus is to be found in a principal’s ability to award contracts (Torrens Transit), many contractors will find themselves bound by the federal awards, certified agreements and AWAs which bound their predecessors.
 

58.
An incumbent contractor will be able to force competitors to tender on the incumbent’s terms, when the contract is next put out to tender, by entering into a certified agreement which extends beyond the period of the existing contract.

1.2
The consequences of transmission

59.
If a transmission occurs then, in the absence of some further action and subject to the operation of its own awards and agreements, the transmittee employer will be bound by the transmittor’s federal awards, certified agreements and AWAs.

Awards

60.
A transmitted federal award will override any state award or state industrial agreement and most state workplace agreements applying to the transmittee.

61.
Moreover a transmitted federal award may spread to the whole of the transmittee’s operations and not simply to the business or part of the business which has been transmitted.
 The inadvertent application of the transmitted award to other parts of the transmittee’s business may have a dramatic effect on working arrangements and labour costs in those areas.

62.
Complications arise if an award is transmitted and the new employer has its own award. In HSUA v North Eastern Health Care Network 
 Marshall J unhelpfully suggested that where two awards govern the terms and conditions of employment of certain employees the employer is obliged to obey all of its obligations by according the better conditions.

Certified Agreements

63.
A transmitted certified agreement will apply only to the business or part of the business which has been transmitted.
 

64.
However a transmitted certified agreement in addition to overriding any state award or agreement will also override any federal award and some certified agreements and AWAs to the extent that they would otherwise have applied to the transmitted business. 

65.
If a certified agreement is transmitted and the transmittee has its own certified agreement or AWA in place which agreement prevails will depend on which agreement was made first and whether either has passed its nominal expiry date.
 There are several permutations.

66.
If a certified agreement is transmitted, it cannot be overridden by a new certified agreement entered into between the transmittee and its employees until the nominal expiry date of the transmitted agreement has passed.

67.
Nor, until the nominal expiry date of the transmitted certified agreement has passed, will the transmittee and its employees be able to override the certified agreement by entering into AWAs - unless the certified agreement expressly allows a subsequent AWA to prevail over it.

Australian Workplace Agreements

68.
S. 170VS provides for an AWA to be transmitted to a transmittee employer if the employee party to the AWA becomes an employee of the transmittee.

2.
Are there solutions in the Act?

69.  
There are several possible solutions available under the Act currently none of which are anywhere near satisfactory. 

Obtain an order that the Award not transmit

70. 
Section 149(1) allows an employer to apply to the Commission for an order to prevent an award from transmitting.
 

71.
There are two ways in which this might occur. The transmittor or transmittee could apply to vary the transmitted award to prevent it applying to the transmittee or the transmittee could apply for a new award or order to supersede or preclude the operation of the transmitted award.

72. 
Employment National, which picked up many of the functions of the CES when the Government privatised unemployment services, successfully used this provision in 1999 to obtain a new award free from public sector conditions. The Commission said, “it would be unfair to impose public service conditions created for the needs of the public service on an employer operating in a completely different environment”. 
  

73.  
Whilst being a critically important option for employers this approach can be time consuming, expensive and uncertain.  It took Employment National 11 months, 16 appearances in court and a Queen’s Counsel, to obtain its new award and there was never any guarantee of success. For Employment National, with 1200 employees, it may once have been considered a worthwhile exercise. Most businesses will not be able to justify the time and expense. 

74.
More recently an IT service provider, EDS (Australia) Pty Ltd (“EDS”), obtained an order freeing it from a number of federal awards applying to its clients.
 EDS had a large number of outsourcing contracts with clients across a broad range of industries (including government), most of who were bound by federal awards. EDS was constantly pursuing new outsourcing opportunities and told the Commission it would experience difficulties if s.149 applied to such contracts. The Commission identified several “compelling” arguments favouring the grant of an order including the confusion that would arise if EDS were bound by a multiplicity of awards transmitted from its client companies and the fact that EDA was covered by a certified agreement. Despite this the Commission was only prepared to exempt EDS from the operation of those awards already applying to it. It was not prepared to make an order exempting EDS from the prospective operation of s. 149(1)(d). As a result EDS will have to return to the Commission whenever it wins work from a client bound by a federal award and there is a risk of transmission.

75. 
Quite apart from the time and expense associated with having to apply to the Commission for relief, this approach is not preferred because most businesses need to know what their labour costs will be before acquiring a business or tendering for work.

76.
Another problem with this approach is that any arbitration seeking a new award or to vary a transmitted award could be stayed indefinitely by a union initiating a bargaining period and relying on s. 170N of the Act.
  

77.
The current Bill focuses on Certified Agreements however this must not be taken to mean that the problem caused by the transmission of awards is tolerable.  In fact the carry over of federal awards will often cause as many if not more problems than the carry over of a certified agreement. A transmitted federal award will:

·  
subject to its terms, apply to the whole of the transmittee’s business (and not simply to the business or part of the business which is transmitted – as in the case of a certified agreement);

·   
override any pre-existing state awards or agreements;

·  
supplement any pre-existing federal awards (with the employer in each case required to provide the better conditions
); and

·  
serve as a new benchmark for any subsequent federal agreements.


The legal and practical problems posed by the transmission of one or more federal awards should not be underestimated. 

Make a certified agreement

79.
Another option open to an employer seeking to avoid the impact of a transmitted award or agreement is to negotiate its own certified agreement. 

80.
However while a certified agreement will exclude the operation of any transmitted federal award, there are many cases in which it will not exclude the operation of a transmitted certified agreement or AWA.

81.
In the case of a transmitted certified agreement which certified agreement prevails may depend on which agreement was certified first and whether either or both agreements have gone past their nominal expiry date.
 

82.
Similarly, a certified agreement will only be able to exclude the operation of a transmitted AWA if:

·  
the certified agreement makes no provision for AWAs; and

·   
the AWA was made during the nominal term of the certified agreement or had nominally expired when the certified agreement was made.

83.

Even if the transmittee does have a certified agreement in place capable of excluding the operation of any transmitted award or agreement, the transmission may contravene s. 298K if one of the transmittor’s reasons for outsourcing is that the transmittee can do the work at a lower cost and the cost difference is due,  at least in part, to differences between the transmittee’s certified agreement and the award or agreement applying to the transmittor.
 

84.
It is in any event unreasonable to expect employers and employees to enter into certified agreements, or AWAs, simply to overcome deficiencies in the legislation. 

85.

Forcing employers and employees to enter into certified agreements or AWAs to avoid transmission problems would also be contrary to the principal object of the Act which seeks to promote the economic prosperity and welfare of the people of Australia by, among other things:

“enabling employers and employees to choose the most appropriate form of agreement for their particular circumstances, whether or not that form is provided for by this Act”.

3.
Resolving the problems

Given this background CCI strongly supports for the longer term, consideration of the introduction into the Act of a single ‘going concern’ test and a set of indicia at least some of which must exist for a transmission to occur.

Of course simply defining or providing guidance as to the circumstances in which a transmission will occur does not address the difficulties which the transmission provisions throw up for employers and employees once a transmission does occur.

Even the simple case of a transmitted award may result in the award extending beyond the transmitted business or part of a business to cover the whole of the new employer’s operations. In the process it may override any pre-existing state award or agreement, disrupt established work patterns, upset existing union coverage, increase labour costs and provide some employees with windfall gains.

The only valid justification for transmission of business provisions is the protection of employees against the loss of entitlements following a transfer of the business or part of the business in which they are employed. Any provisions which are retained should go no further than required to give effect to that purpose.

Furthermore, the protection which the Act affords to employees is the maintenance of minimum standards through a framework of safety net awards. Anything more is to be negotiated between the employer and employees at the enterprise or workplace having regard to the circumstances applying to that enterprise or workplace. 

It follows from this that in CCI’s view:

(
while there are circumstances in which it may be appropriate for an award to transmit from one employer to another, certified agreements and AWAs should not transmit (sections 170MB and 170VS should therefore be repealed);

(
awards should not transmit if a new employer is already covered by an award or agreement capable of applying to the transmitted work (the existing award or agreement provides the necessary protection and is more likely to be suited to the particular workplace);

(
awards which do transmit should not extend beyond the business or part of the business which is transmitted.

Notwithstanding the preferred approach above, if agreements are permitted to continue to transmit then:

(
they should only do so if a new employer is not already covered by an award or agreement capable of applying to the transmitted work; and

(
the new employer and its employees should immediately be able to override or exclude the transmitted agreement by making another agreement under the Act.

The Bill being considered by this Committee does not seek to make such changes.  This Bill would only allow the Commission to order that a Certified Agreement has limited or no binding effect on a successor, transmittee or assignee of a business or part of a business to which the Agreement applies – nothing more.  This limited consequence would only occur after a fully argued hearing at which other parties are entitled to be heard.

In this context the current Bill should be recognised as a modest but welcome step to address some of the range of problems the transmission of Awards and Certified Agreements imposes on employers.  

CCI supports this Bill as the least this Parliament should do to alleviate this significant burden on business and industry.  
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� 	FSU v PP Consultants [1999] FCA 1251 paras 30 and 33; Stellar [1999] FCA 1224 paras 46 and 47; Employment National [2000] FCA 452 para 69.





� 	[2000] FCA 1683 paras. 54 and 70-5. See also Employment National [2000] FCA 452 para. 69 where Einfield J held that it was not necessary to establish a legal nexus but said that, if it was, he was prepared to find it in the facts of the case “the special place of Employment National in the scheme, its establishment by the Commonwealth, the contents of the incorporation documents, the contracts etc.”





� 	The legislation creating the Passenger Transport Board expressly prevented it from operating a passenger transport service. The argument that the new contractor was the transmittee of the Board and that the Board was in turn a transmittee of the former contractor, TransAdelaide, was therefore not available: [2000] FCA 1683 para. 70 (see also para 50 and note 23 above).





� 	Where one contractor replaces another, the “transferred” activities in the hands of the incoming contractor will obviously bear the same character as the business of the former contractor thus satisfying the High Court’s test in PP Consultants v FSU.





� 	See Re Airport Retail Concessions Award 1990 (10 July 2000), print S7888; Re Independent Order of Oddfellows of Victoria Friendly Society (22 March 1996), print N0309. Compare s. 149(1)(d) with s.170MB(1)(d) on this point.





� 	 (1997) 79 FCR 43.





� 	These observations conflict with views expressed in other cases which suggest that any inconsistency between awards is to be resolved by applying the usual rules of construction (so that only one award applies). See for example Hungry Jacks Pty Ltd & Ors v Wilkins & Ors (1991) 71 WAIG 1751 at 1754-7. 





� 	S. 170MB(1)(d)





� 	S. 170LY(1)(a).





� 	S. 170LY(1)(b) provides that a certified agreement “has no effect to the extent of any inconsistency with another agreement certified before it, whose nominal expiry date has not passed”.





S. 170VQ(6) provides that an AWA cannot exclude a transmitted certified agreement  unless:





	-	the transmitted certified agreement expressly allows for AWAs; or





	-	the transmitted certified agreement passed or passes its nominal expiry date before the AWA was or is made; or 





the AWA was made before the transmitted certified agreement and had not expired when the certified agreement was made.





- 	If none of these exceptions apply the transmitted certified agreement will override the transmittee’s AWAs to the extent of any inconsistency.





� 	S. 170LY(1)(b).





� 	S. 170VQ(6).





� 	The current Bill proposes a similar provision for Certified Agreements.





� 	Employment National (Administration) Pty Limited & Anor v CPSU, 26 February 1999, print R2508. 





� 	EDS (Australia) Pty Ltd and anor, print T3529 (21 November 2000). 





� 	Section 170N prevents the Commission from arbitrating during a bargaining period. The practice of initiating a bargaining period to prevent arbitration is now commonplace.


 


� 	See para. 62 above.





� 	S. 170LY(1)(b) provides that a certified agreement “has no effect to the extent of any inconsistency with another agreement certified before it, whose nominal expiry date has not passed”.





� 	S. 170VQ(6).





�	See paras. 70-92 above.


 


� 	S. 3(c).









