PART 6 – The Role of Standards for University Law Libraries

The needs for 'standards' 

1. In a steady-state environment, university law schools need to establish benchmarks (for example through library standards) if their poor relative position is not to be further diminished.  

A Basic Statement of Standards for Australian Law School Libraries

(without footnotes)

2. Over the last 25 years, Australian law schools have all complained of serious deficiencies in their library collections. Standards for law libraries have been established in comparable countries, such as the United States and Canada. A very general set of desirable objectives for university law libraries was formulated in the early 1970s, but was vague and quickly became outdated. The Pearce Report on Australian law schools in 1987 1 commented on the poor state of Australian university libraries, and made some suggestions as to the standards they should meet.  

3. Since 1992, the Committee of Australian Law Deans (CALD) and the Committee of Australian University Librarians (CAUL) have been discussing standards for law libraries in Australia. In March 1995, CALD approved a set of basic standards for Australian university law libraries developed by Australian law librarians (the Standards). These Standards represent the statement of "best practice" for Australian university law libraries. They are the result of compromise.  For example, the Pearce Committee strongly favoured the establishment of separate law libraries, autonomous from the main university libraries, for each law school. The Standards recognise that some of the newer law schools are organised on a different basis, and that in smaller law schools considerations such as staffing at weekends produce advantages for a single university library.  However, the need for separate and differently organised law collections remains.  

4. The Standards stipulate a core collection, without mentioning a number of volumes, for each law school offering the LLB degree.  This position paper is designed to elaborate on the need for standards for law libraries, and to set out some important features of law collections in university libraries. It stresses that the part which law library collections play in academic and professional activities in the law is more central and vital than library collections are in relation to virtually any other discipline.  

5. The Standards are not to be regarded as an ambit claim, but have been developed in the context of the best practice in North American, especially Canadian, law schools. Most Canadian law schools have a basic library collection of over 200,000 volumes: the better law libraries, adequate for proper legal research, such as those at McGill, University of Toronto, Osgoode Hall Law School and the University of British Columbia each have closer to 400,000 volumes. The Canadian law libraries are still small compared to the leading United States law libraries (eg, Harvard, Columbia, Stanford and University of California, Berkeley).  

6. The standards approved by the CALD reflect the needs of an Australian university law faculty carrying out teaching to LLB level and the type of research and postgraduate activity expected in the medium-size law schools in Australia.  

7. The number and scope of volumes is not the only indicator of adequacy. Law reports, collections of legislation and periodicals are of limited use unless current subscriptions are maintained. Libraries need space and staff, and in some of the better established collections, the primary need is now not so much number of volumes but staff able to provide the necessary support services, or space to store volumes.

The importance of law libraries in legal research, scholarship and education

8. Law libraries are central to the key activities of law schools, that is:  

· teaching the future generations of lawyers, and others who will work in the legal system; 

· research; and  

· law reform activity. 

The Pearce Committee, reporting to the Commonwealth Tertiary Education Commission in 1987 on the state of Australian law schools, made the following fundamental observation about the importance of libraries to law schools. It is particularly true of the reference collection, which contains the primary materials that all law students need to access regularly throughout their degree (and in practice thereafter):  

It is essential to the work of teaching and researching law that the staff and students have ready access to the materials of the law. Without it they cannot undertake their work. Law library collections include legislation, treaties, reports of decided cases, administrative rulings and other materials which constitute the primary authoritative statements where "the law" is to be found, as well as secondary material where commentary and discussion is found which may be "persuasive or relevant" to the process of establishing the law or the working out of policy and appropriate lines of the law's development, or to its critical evaluation. The special role of these materials appears to make law libraries more uniquely important to the discipline of law in tertiary education than libraries are to any of the other disciplines. They are in significant part reference libraries for the staff and students of their law schools and are often compared to the laboratories in science-based disciplines, because so much of the daily work of the law school takes place in the law library. In this reference aspect and in a number of other ways, each law library functions as a deeply integral part of the law school it services. This results in relatively high usage within the law library of its collection, seats and special facilities for reference, for training of students in research skills, for moot preparation and for other group work. Relatively high levels of reshelving work are indicative of these features of the law library's role. So are the arrangements in relation to research and writing programs. (Australian Law Schools, 1987, para 19.2). [emphasis added]  

This passage was repeated and endorsed by the impact study of the Pearce Report commissioned by the Department of Employment, Education & Training (DEET), (C McInnis and S Marginson, Australian Law Schools After the 1987 Pearce Report, AGPS, Canberra, 1994, esp, chapter 19 and Table A6 2.) It is significant that while the Pearce Committee was comprised of lawyers, the 1994 study was conducted by non-lawyers.   

9. Law libraries are for a number of reasons "in a process of quite rapid transition" (Twining at p.117). In particular, since the Pearce Committee reported, two major developments have affected the way law libraries operate, to the particular disadvantage of university law libraries. Both these developments are aimed (and priced) at the libraries of the practising solicitors and barristers, who can readily pass on the costs to their clients.  The first is the increasing tendency of legal publishers to transform leading practice texts from bound volume to loose-leaf format. This reflects the very dynamic nature of law today, which is constantly changing and therefore in constant need of updating. This high volatility is, if not unique to law, at the very least a special and pronounced feature of the legal system. For example, a quick check suggests that in just one aspect of law, income tax, in 1994 there were published in Australia some 1,766 pages of reported court and tribunal decisions (and many more unreported decisions available electronically), over 5,000 pages of new or amending legislation and accompanying explanatory memoranda, almost 1500 pages of draft/issued rulings and guidelines, and many thousands of pages of journal articles and commentaries, conference and seminar papers, and the like.  

10. Publishing texts in loose-leaf format allows them to be kept up to date, but also transforms them, in library parlance, from a "monograph" to a "serial", and therefore from a fixed budget to a recurrent one. University libraries have to be much more reluctant to commit themselves to the purchase of serials than they are to monographs. This exacerbates the problem caused by the fact that many of the primary legal sources already appear as "serials". Further, the dismantling of government publishing offices in several states has meant that the only timely access to some legislation is through the commercially published loose-leaf services. The resulting problems have been heightened because these developments have occurred in a period when many law libraries have seen their funding effectively reduced.  

11. The other development is in the area of electronic reference services, both on-line and in CD-ROM format. Again, access is easier, but because of pricing may not be feasible for many university law schools, and commercial CD-ROMS have not yet reached a level of reliability and accuracy which would enable them to be relied on as a replacement for hard copy.  

12. Unlike other library resources in Australian universities, the law library is the research laboratory for law teachers and law students, not an adjunct to research. Legal scholarship depends largely on the access of legal scholars to primary and secondary legal materials - and, it must be noted, unlike some other disciplines, the hard copy law reference materials must be kept on hand, and cannot be taken away by students for study outside the library Law students must learn how to conduct legal research using primary legal materials - indeed, the range and thoroughness of their research will (inter alia) significantly affect a student's assignment grade, and if they cannot conduct independent legal research when they graduate, they have not satisfied a major learning objective of university law studies. In order to do this, they need access to basic legal materials.  

Growth of university law schools: different approaches to legal education and research 

13. Regrettably, while law libraries are under-resourced, law schools are forced to produce and print cases and materials in class, at great cost to the law schools and to their students. No law school library could cater for the demand when anything between 60 and 300 law students seek access to the same primary source materials in the same time. Yet reproduction of materials is recognised these days as a less than perfect form of education for lawyers, because it results in students believing they can access the law without research. It also leads them to the belief that learning skills, such as research skills, can be separated from other learning activities. To counter this tendency, law schools require students to complete research essays or projects, either as a separate requirement, a component of an honours degree, or as a requirement in some subjects; however the success of these, in turn, depends upon access to a well resourced library. Many smaller law schools are finding that their students are looking for the resources in the larger libraries, themselves under severe strain in any event.The university law faculty, with a staff of predominantly full-time teachers, is a relatively recent development in Australia. Until 1960, most law faculties employed predominantly part-time staff. They did not maintain extensive research libraries, because little high-level legal research was done in Australia, and most of the teachers relied on their private professional libraries for teaching. The last 30 years, as the Pearce Report and other literature demonstrates, have seen a very significant increase in both the number and proportion of full-time law teachers with obligations to conduct research. These personnel have limited access to court libraries, and usually no access to private libraries. Their library and information needs, however, both in preparing and presenting academic courses of high quality and in conducting research, extend beyond basic local and imperial law reports and statutes, though these are central.

14. If they are to conduct effective research and to include relevant comparative and other relevant material drawn from historical, philosophical and other disciplines in their teaching material, law teachers and scholars need access as well to a wide range of journals and comparative materials. Very few, if any, Australian law school library collections can provide access to anything like such a collection across the board [cf Twining at p.92]. The significant growth in the number of postgraduate students over recent times has exacerbated the problem.  

15. The last 30 years have also witnessed a marked change in the methods of teaching law, from the traditional lecture and tutorial approach to a range of new approaches which involve law students in active learning - including the solution of legal problems (see M LeBrun and R Johnstone, The Quiet Revolution, Sydney, Law Book Co., 1994; Fielden at p.8). Any extensive use of problem solving approaches in law teaching increases demands on library resources, because the solutions to legal problems lie mainly in primary legal materials - in the library. 

16. The lack of proper teaching and research resources in libraries means that very good teaching staff and potential postgraduate students are attracted away from Australia, particularly to North America, where almost all accredited law schools have library collections and support services which put even the best Australian collections to shame.  

17. In the United States, law degrees are accepted as a basic qualification by the authorities responsible for professional admission only if they have survived a rigorous process of accreditation, which includes an audit of library resources. Institutions which wish to attract students to their law degree courses must therefore devote adequate financial resources to the development and maintenance of law libraries. In those countries, academic courses depend far more on income generated by student fees than is the case in Australia.  

18. In Australia the number of university law schools has risen from 12 in 1985 to 26 in 1995. This reflects a very strong demand for places in undergraduate law courses. The demand may not continue with the same strength, but we expect that the actual number of students seeking admission to law degree courses is unlikely to fall significantly.  

19. The growth in the number of law schools has meant a diversification of the library resources available to them. The older law schools, and those established in the 1960s with adequate capital funding, have had the opportunity to develop significant collections. The newer law schools have found it necessary to be selective in their collection development, with significant effects on their approach to teaching, and especially in their research and postgraduate activities. 

The relative disadvantage of law schools in attracting university and other research funding

20. The development of legal research and much postgraduate teaching in Australia today is hampered severely by the lack, within this country, of a world-class legal research library collection. The way in which current research funding mechanisms work has created a very serious disadvantage for law, relative to other academic disciplines, which is now discouraging first-rate legal research and the attraction of leading legal scholars to this country.   

21. Though law has long been taught in Australian universities, legal research and scholarship is relatively new, as a concomitant of the employment of full-time law teachers in place of practitioners teaching part-time. This means that the  infrastructure of law libraries has not had time to grow.  There is another reason for relative disadvantage. It flows from the nature of legal research and scholarship. Although many legal scholars are developing cross-disciplinary approaches, and are conducting surveys and other empirical research, the bulk of legal scholarship and research remains library-based: the collection and analysis of rules and precedents. This work, though absolutely essential to the development of law as an intellectual discipline and for the work of law reform, requires information resources and time. As more and more legal information is stored electronically, technical equipment is required to access it, but the vast majority of legal information remains on the printed page. In the technologically based disciplines, laboratory space, equipment, technical support staff and other resources for experimental research form a major element in funding. Each of these items is expensive, and quite divorced from general library funding.  

22. In law, as described more particularly below, the library is the resource and the laboratory, but historically, the provision of books, serials, and library staff has not been seen in the same way as the provision of laboratory equipment and staff for the technological disciplines. This initial disadvantage has been exacerbated by the policy adopted by DEET in linking Mechanism A grants and other research funds to amounts obtained in Australian Research Council (ARC) Large Grants and other Commonwealth competitive project grant awards. Such grants are not appropriate for many legal research projects, and in any event, law applicants often do not require this type of support. The major components of law grants are costs of travel to overseas and interstate libraries, purchase of literature not available in this country, and research assistance. If law applicants succeed in receiving these grants, the amounts are relatively small, because the amount of special equipment and other costly resources required for individual legal research projects have traditionally been minuscule., although the increasing use of technology may increase costs somewhat in the future. Yet the cost of sources of legal information is becoming increasingly prohibitive for universities, even though in most cases they are a common resource for a large group of scholars, rather than the preserve of a small team of researchers.  

23. Every law teacher and virtually every legal researcher needs access to both a basic collection of legal materials, and also to specialist materials in his or her area of research or scholarship. While the latter materials may be analogous to the specialised equipment needed by experimental scientists for a series of experiments, the former are much more closely analogous to the provision of basic laboratory space, and basic equipment, water, power and gas. It is therefore unfair to legal scholars as a group, to deprive them of the basic necessities of research by: (i) 
treating the law library in exactly the same way as other sections of the university library when its role and needs are quite different (cf Twining at pp 92, 93-5, 117); and  (ii) tying the allocation of research funds to the allocation of large competitive grants or some other rigid and artificial quantitative measure, such as student numbers. 

24. Legal education in this country will stand still so long as its libraries continue to be underfunded.  

Law libraries are a community resource
25. The effective functioning of the legal system requires community access to the  raw materials of the law: the legislation and the law reports which are available only in printed form. It also requires access to secondary sources, such as the serials and monographs held by law libraries. The public libraries, to a very limited extent, provide some basic legal materials, but even in the larger states have had to restrict their holdings of foreign and other specialist legal material [cf Twining at p.92]. The libraries of the Supreme Courts, and those operated by the professional associations, cater for some needs, but recently have found it necessary to restrict access to the collections, even for academics and legal practitioners. Regional universities find that their libraries are used extensively by members of the local and visiting legal profession, including judges and magistrates, and some have entered into formal arrangements with the regional universities so that members of the judiciary and government officers have access to the law collections of the university libraries. The provision of information services to the legal profession is a major function of university law libraries, but it is a service that the law libraries provide over and above satisfying the immediate demands of teaching and research.   

26. Canada, where the development of legal education and scholarship is closely analogous to that in Australia, has had an inquiry into legal scholarship and research (Consultative Group on Research and Education in Law, HW Arthurs, Chair, Law and Learning, Ottawa, 1984). The report of that inquiry concluded that: 

Finally, we wish to stress that the improvement of legal research tools, and of the primary materials to which they give access ought not to be regarded as a matter of parochial concern for private practitioners and legal scholars. Law is not simply part of our cultural heritage; it is a fact of daily life that affects the activities of governments and businesses and individuals. Law belongs to everyone - not just to lawyers. Legal materials and law libraries should therefore be viewed as a national resource (p. 125).  (Emphasis added) 

Inter-library cooperation

27. As pressures on library funding and resources intensify, law libraries need to develop methods for collaboration with other libraries and information providers 3. There has been a degree of cooperation between universities (especially in New South Wales), with a view to avoiding the duplication of specialised materials. For example, in 1991, the Universities of Technology, Sydney, and Wollongong succeeded in an application for a Mechanism C grant to establish a national research collection in Natural Resources Law. In 1992 and 1993, the five Sydney law schools (Sydney, New South Wales, Macquarie and Wollongong Universities, and the University of Technology, Sydney) joined forces in an application for a Mechanism C grant to develop their collections of Asian and European Legal Materials. This application was, unfortunately, unsuccessful, but indicates the steps that these law libraries were taking to avoid duplication of material outside the standard teaching collection (ie, the collection of materials it needs to be able to provide effective instructional standard required for the LLB degree).

28. There has also been co-operation in relation to electronic information and materials: for example, through the Australasian Legal Information Institute (UTS and UNSW), and the ANU Uniserve-Law Clearinghouse. It is possible that the specialised research collections of all Australian law libraries might be rationalised further. Moreover, the advent of efficient and relatively cheap facsimile and computer networks means that:  a user in any part of Australia can access the catalogue of any law library in Australia; a request for books or extracts from serials can be sent by fax instantaneously; and the library can transmit copies of a report or article by fax the same day, or send a printed volume within days.  

29. There are costs to such arrangements: hardware costs and costs of staff time, but those costs are significantly less than the costs of acquiring and maintaining multiple copies of a publication that attracts little use. However, in practice, little seems to have been done to move towards rationalisation primarily because of difficulties at the university library, rather than at the law library, level.  

The basic elements of a law collection
30. The Standards for Australian Law Libraries includes a statement of a "core collection" of materials without which no law school can realistically offer a program of law studies of the quality now demanded by the professional authorities for accreditation. Recently, as a result of the Mutual Recognition legislation, the bodies responsible for accrediting legal practitioners in all Australian States and Territories have agreed on a minimum set of academic requirements for any law graduate seeking professional qualification. It is likely that this will lead to further cooperation, and indeed the Law Council of Australia is moving actively towards a national accreditation system for law schools and law degrees. It is possible, if not immediately likely, that if minimum standards are not met, the professional accrediting authorities may withdraw accreditation from some of the newer and smaller law schools, and from older schools whose collections are not maintained adequately.   

31. The legal materials in the "core collection" referred to in the Standards relate only to teaching at LLB level, rather than research, and include

· the Acts of the Commonwealth, State and Territory legislatures, and

· subordinate legislation; 

· the reports of the decisions of all Australian courts and administrative

· tribunals; 

· Imperial legislation and reports, in particular the reports of the English courts, which are still an important source of Australian law: and  

· basic Australian and English legal texts and journals.

32. All these items are essential to effective teaching and learning of law in each law school. Some of them should be available in multiple copies. In addition, Australian courts and lawyers rely increasingly on the statutes and precedents of other Commonwealth jurisdictions with similar economies and cultures, particularly New Zealand and Canada, and on the laws and decisions in the United States. Some primary and basic secondary materials from these jurisdictions are necessary to maintain the standards of teaching and learning expected in LLB courses in Australia today.  All of these materials are, in the librarians' terms, "serials": they are published periodically, and are of very limited use unless constantly kept up to date.  

Additional material for research library collections
33. In addition to the basic materials, most law schools develop a number of research specialisations, usually driven by the academic interests of their most prominent staff. For example, the University of Melbourne has Australia's most extensive collection of Chinese and Japanese legal material; the University of New South Wales has developed research collections in taxation law, human rights law, and legal issues relating to aboriginal Australians; and the Australian National University has extensive research collections in comparative constitutional and administrative law and in public international law. Few Australian law libraries, however, have extensive collections of materials in languages other than English; and only the larger law collections (University of New South Wales, Monash, Australian National University, Melbourne and Sydney) have anything approaching the holdings of North American materials which would be found in the smallest accredited law schools in North America.  

34. No Australian law library has a world-class research collection, and few have collections adequate to support basic teaching, in any of the following areas:   

· laws of the European Communities; 

· current law of any European country other than the United Kingdom (UK) and Ireland; 

· laws of any Asian country; 

· laws of the countries that comprised the former Eastern European Bloc; 

· laws of the South Pacific countries; and 

· international trade law. 

The lack of resources hampers Australia's international competitiveness in attracting leading legal scholars to visiting and permanent academic positions, in retaining a good deal of the most talented Australian legal scholars in this country  (within the last six years, at least four outstanding Australian academic lawyers, each with a world-class reputation, have left to take up positions in the UK), and attracting of international postgraduate students. As international students are an important source of foreign exchange for Australia, this factor is economically, as well as academically, significant. 

Developments adversely affecting the cost of law libraries

35.
The cost of establishing and maintaining library "core collections" is significant, and those of research libraries even more so. The costs tend to be proportionally greater than those applying to other library collections for the following reasons: 

· Collections of law reports, legislation, and especially the loose-leaf services which represent much of the learned writing in significant areas of law, as well as electronic services, both CD-ROM and on-line, are produced primarily for a market consisting of solicitors and barristers in private practice, who are able to pass on to their clients the whole of the cost. For example, the CCH Australian Federal Tax Reporter loose-leaf service costs $1656 pa, the Torts Reporter $705 pa. 

· Legal monographs in Australia are produced for a similar market, and reflect similar pricing policies.  

· The changes in exchange rates have made subscriptions to overseas journals, law reports and legislation series, especially those produced in North America and continental Europe, significantly more expensive for Australia than was the case several years ago. 

· Materials produced in the UK, including material which is essential to a basic teaching law collection in Australia, have also been affected by price increases in the UK and by deteriorating exchange rates.  

36
Governments in Australia, both Commonwealth and State, have significantly reduced the free distribution of primary materials (eg legislation and parliamentary papers). The overall result of these developments has been that, despite increasing enrolments of students in law courses, especially at postgraduate level, where good library facilities are essential, Australian law libraries have actually been forced to reduce significantly the number of monographs and serials purchased. The newer law schools are facing the prospect of seeking to establish new courses with inadequate library support; established collections have had to cancel subscriptions to important series of periodicals, collections of legislation, and reports, and cannot maintain loose-leaf services which are essential to the effective teaching of some subjects. Purchase of monographs published outside Australia has virtually ceased in some Australian law libraries. "Seeding" grants have been used to acquire some new technology and databases, but often more for their novelty than for their efficiency or practical utility. In any event, the cost of providing on-line access to staff, let alone students, means that access is restricted.  

New technology and information needs in law schools

37
Developments in information technology have significantly affected law libraries, with the trend accelerating [cf Twining at pp 117-8]. Some legal information is now available in electronic form: CD-ROM, on-line data bases and the like. Most reference tools are, or will shortly become, available in electronic form, and some primary material, (such as reports of decisions of the Land and Environment Court of NSW) are now available routinely only in electronic form. The electronic materials are designed specifically for commercial use, and are priced accordingly - way beyond the budgets of most university libraries. In theory, these should assist legal research and teaching, but in practice either access to the services, or the cost of the hardware necessary to allow general student access, are far too expensive.  

38
A report by the Canadian Legal Information Centre (CLIC) Advisory Group (which was a response to the Price Waterhouse findings on "Cost Projections for Canadian Law Libraries" (Canadian Association of Law Libraries, CLIC Infolinx Project, Phase I: Occasional Paper No 1, November 1992, CLIC) at pp 18-19 observed (in part) that:  

· On-line sources have not replaced the traditional law library. If anything, they have increased the demand for and use of print materials. Because users are provided with many more citations rather than simply filling a void, electronic formats often increase user expectations;   

· The real costs of technology are often hidden. Any savings may be more than eradicated by increased costs associated with staff time, equipment, physical facilities and communications;   

· The implementation and maintenance of technological access to information often requires organisations to increase staff, hire staff with different sets of skills, or at minimum realign responsibilities.   

· The physical requirements of electronic equipment and its maintenance may create more space problems than are solved;   

· Technology is often implemented by way of separate or special funding. This distorts its value in relation to other information products and services;   

· The effective exploitation of technology means that law libraries must continually plan and budget for upgrades to hardware and software or the implementation of entirely new systems.  

On-line data bases
39.
On-line search of legal data bases is charged by unit of time, and because full-text retrieval is the only feasible method of using virtually all legal data bases, the connect time charges are often significant, especially as many of the data bases are in Europe or North America, and communications charges are also significant. Searches of electronic data bases are much more efficient and effective ways of conducting legal research than manual searching: not only is less time consumed, but a far wider range of data can be accessed in practical terms, and there is far less risk of omission or error.   

40.
While the costs of photocopied, faxed, or electronically transmitted items (articles, cases and statutes) may be less than the cost of maintaining the hard-copy source, in practice access is severely restricted. Most law libraries are now accustomed to increased use of services such as CARL/UNCOVER for staff research purposes and access to journals, particularly those published overseas. For the printed primary sources, the law reports and legislation needed for student teaching and for basic research, these services are not presently an adequate substitute.  

CD-ROM 

41.
Where legal data is available in CD-ROM format (such as Commonwealth statutes, and indexes to legal materials) the cost is high, especially if the CD-ROMS are networked to allow more users access. Moreover, in addition to the CDs themselves, the law schools and university libraries must make available additional personal computers, printers and network hardware.  

42. The capital cost and maintenance of this equipment is high, and can be cost-justified in a commercial environment because of the more efficient use of staff time that the technology makes possible. The demands of professional training, and of academic staff time, mean that it is highly desirable for university law libraries to have access to electronic sources of information to facilitate sophisticated legal research. The same efficiencies apply, but the costs cannot be passed on to clients.  

43. In Europe and North America, suppliers of commercial electronic sources of legal information have been relatively generous to law schools and have provided access to electronically stored data either free of charge or at rates significantly less than the commercial rates. In Australia this has not happened to the same extent. University law schools cannot count on having access to the most up-to-date data and information retrieval tools.   

The need for standards

44.
Australian higher education is now in a "steady state" and established disciplines are competing fiercely for ever diminishing and ever more expensive resources. University law schools, both as centres for professional education and training, and as centres of scholarship, need to establish benchmarks if their relative position, bad initially, is not to be diminished further. The standards for Australian law libraries are designed to this end.  
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