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I write to present a supplementary submission to your committee, following my submission in March this year, Submission 91. While I understand that the committee does not want protracted debate on specific cases, the responses to my submission demonstrate the lack of accountability in Australian universities. The responses of Professors Beanland, Crommelin and Gilbert (Appendix 1) are characterised by an absence of supporting documentation or justification, by factual inaccuracy, by a failure to invoke statutes, codes or common law, and by a lack of independence. In particular
1. Lack of supporting documentation and justification.
1.1. Professor Beanland asserts that he sought external advice on the academic misconduct matter. No formal advice is attached to his response, nor was it provided at the time of his decision. No reasons for his decision were given in 1993. And they are not given now. As I asserted in the hearing of May 15, “Professor Beanland never consulted  the referee, never consulted the Editor, and never consulted me or the complainants. He gave no reason for his decision.”
1.2. Professor Beanland asserts that my submission is “marred by inaccuracy” . No examples of these inaccuracies are given, and no documentation provided to support this assertion.

1.3. Professor Gilbert in his testimony of June 22 asserts that he sought external advice from Professor Woodward. No documentation of this advice is given, nor is reason provided.

2. Inaccuracy
2.1. Professor Gilbert asserts that my non-reappointment as Associate Dean International was attributable to a rotation of Associate Deans. I was the only Associate Dean rotated. My predecessor served a term of four years. I had only served three years. The decision was made in August 2000, yet I was not informed until November 2000. I have attached letters from the Overseas Commerce Student Society (Appendix 2) and the Deputy Vice-Principal (International) (Appendix 3) which attest to my role as Associate Dean International. My appraisal for the year 1998, by the Dean, Professor Williams, is attached. (Appendix 4). It asserts in part that “The heaviest demands came from your position as Associate Dean (International). You are to be congratulated on your work here, which included a number of new initiatives. You played a major role in the large increase in the number of international postgraduate students.” The decision not to reappoint me was retributive.

2.2. Professor Gilbert asserts that I was not one of the most appropriate candidates” as the reason for not interviewing me for the three Professorships in Finance.  Yet I had been Head of the Finance program for two years (1997-8), have supervised more than ¾ of the Phd students in the Department, established the first professional Masters program in finance in Australia, and am the author of two research papers which have recently been among the most accessed papers on the Social Sciences Research Network. The decision to not interview me was retributive.

2.3. On some issues, Professor Gilbert’s testimony varies with my understanding (Appendix 5).

3. Failure to Invoke Statutes, Codes and Common Law.

3.1. Professor Crommelin asserts that “the question of a criminal offence arose after his report, and that he has no comment on it.”  This question was always relevant, both when Professor Crommelin wrote his report and after it was written. 

3.2. Professor Crommelin asserts that “there was no allegation of misconduct or academic misconduct.” No allegation of any form was ever made. Rather, matters were referred to Professor Crommelin for investigation and determination.  It was Professor Crommelin who determined the terms of reference, terms which evidently did not include referral to the codes and statutes of the university. Nor to common law.
4. Lack of Independence
4.1. Professor Gilbert appointed a university member to investigate an internal university matter. When given an independent legal opinion at variance to the Crommelin Report, Professor Gilbert asked the Chancellor for comment. Neither referral, to Professor Crommelin or to Sir Edward Woodward, was to a person independent of the university.

4.2. Professors Williams and Davis, both cited in the Crommelin Report, were members of the selection committee for the Professorships in Finance.

4.3. Professor Williams made the decision not to reappoint me as Associate Dean.

4.4. Professor Beanland did not consult either the Editor or the referee in the academic misconduct matter. And he did not consult the complainants.

The responses to my submission of March reveal much about senior management of Australian universities; assertion without proof, failure to invoke statutes, codes and common law, and lack of independence. My submission is variously characterised by the respondents as “incorrect” and “marred by inaccuracy”, and my assertions as “conjectures, impressions and unsubstantiated allegations”. Yet my submission and my testimony was accompanied by sworn affidavits from other Professors, by independent legal opinion, and by supporting documentation. There is no such supporting evidence accompanying the responses of Professors Beanland, Gilbert and Crommelin. The responses demonstrate, more than I ever could, the need for an independent body to assess complaints in Australian universities.

Associate Professor Kim Sawyer
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Appendix 5

1. In the Committee Hearings of June 22, p.591, Senator Carr asked Professor Gilbert about an allegation that a member of general staff of the faculty was offered money for a consultancy for access to the student records system. Professor Gilbert answered that “ I have been told that there is absolutely no record of any such thing having occurred.”
1.1. The allegation was made to the General Manager of the Faculty of Economics and Commerce in April 1998. The General Manager was interviewed by Professor Crommelin.

1.2. Since Submission 91 was presented to the Senate Committee in March, the allegation has been recorded by the university.

1.3. The fact that the allegation was not recorded at the time, nor referred to Professor Crommelin, suggests inappropriate procedures were followed.

2. In the Committee Hearings of June 22, p.592, Professor Gilbert refers to the independent legal opinion obtained by me in May 2000. The following are relevant

2.1. The legal opinion was prepared by a criminal barrister, Rachel Doyle. It was an independent opinion. 

2.2. I referred the legal opinion in the first instance to Mr David White, a member of the University Council, and  a former member of the state parliament. Mr White called the Chancellor, Sir Edward Woodward, advised that he had received a legal opinion on the Crommelin Report, and requested a meeting. I presented two copies of the legal opinion to Mr. White’s office, and Sir Edward Woodward and Mr. White met the following week to discuss the opinion. I was not present.

2.3. I met Mr. White the following week. At this meeting, Mr. White conveyed to me the views of Sir Edward. He said that Sir Edward substantially concurred with the legal opinion. In particular, there was no questioning of the principal conclusions stated in Submission 91, p.19, restated as

2.3.1. “In my view there is substantial evidence that Marks did seek to gain an academic advantage or advancement within the meaning of s13.1 of the University Statute (on student discipline). In my opinion, the report does not squarely address the matters which would be required to be considered if a breach of s13.1 of the statute had been formally alleged against Marks.” (Par. 59).
2.3.2.  “In my opinion, there is some evidence that offences of corruptly receiving or corruptly giving secret commissions have been committed or attempted.  But in the absence of documentary evidence or other evidence of concluded contracts between the parties, it is unlikely to be found to the requisite criminal standard that there were any concluded agreements for consultancies."”(Par. 40).

2.3.3. “I advise that a breach by a staff member of the requirements of the conflict of interest policy set out in s10.16.3.2 could arguably constitute serious misconduct, but in any case would clearly constitute misconduct.” (Par. 48). 

2.3.4.  “Each of the instances of apparent conflict of interest referred to above and each failure by staff to report the conflict of interest which had arisen to the Department Head may constitute misconduct within the meaning of section 10.3.1 of the Personnel Policy and Procedures Manual.” (Par. 54).

2.4. Sir Edward suggested a minor rephrasing of one paragraph of the legal opinion, but no adjustments to the principal conclusions. Mr. White advised that Sir Edward would speak with Professor Williams to alleviate the retribution that I was experiencing. Subsequent to this meeting, the retribution continued, including the failure to reappoint me as Associate Dean International and the failure to interview me for the Chairs in Finance. Sir Edward chaired this selection committee and Professors Davis and Williams were members of the committee.

2.5. In the Committee Hearings of June 22, p.592, Professor Gilbert asserts that Sir Edward Woodward had advised him that “He could imagine no tribunal in the world finding that there was a case to be answered.” This is  at variance to what I was advised in the meeting with Mr. White. 

2.6. In the Committee Hearings of June 22, p.625, Professor Kit Carson, the former Vice-Chancellor of the University of Auckland was asked a question about this matter by Senator Collins. “In one sense, there is an attempt to gain the kudos of having sought additional advice from someone as eminent as a QC who has been involved in royal commissions, but is there not a fundamental problem if at the same time they have some direct attachment to the body where the problem resides?”


Professor Carson replied “In those circumstances there is always a difficulty in relation to conflict of interest, yes”. 

I concur with Professor Carson.

3. In the Committee Hearings of June 22, p.593, Professor Gilbert states in relation to a statute on student donations that

“I wish changes in statutes to be of general import and not connected to any particular case.”
In relation to this issue, I note that 

3.1. In the new Enterprise Bargaining Agreement of the university signed in the last few months, a clause has been inserted in the provisions of serious misconduct. That clause relates to staff accepting monies from students.

3.2. It is common for a new statute or regulation to be based on one case. The student Honor Court system in the US was based on one case at the University of Virginia in 1840.

4. In a meeting with Professor Gilbert in his office on June 10 1999, he told me that “My worst fears were true. The student was a conman. Ross (Professor Williams) had made a serious mistake.” 
