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EMPLOYMENT, WORKPLACE RELATIONS, SMALL BUSINESS AND EDUCATION LEGISLATION COMMITTEE
INQUIRY INTO THE EDUCATION FOR OVERSEAS STUDENTS     LEGISLATION PACKAGE
SUBMISSION BY THE DEPARTMENT OF IMMIGRATION AND MULTICULTURAL AFFAIRS

MIGRATION LEGISLATION AMENDMENT (OVERSEAS STUDENTS) BILL 2000 AND ASSOCIATED PROVISIONS 

Introduction

The Migration Legislation Amendment (Overseas Students) Bill 2000 (the Bill) is part of a package of bills aimed at improving the regulation of the education/training export industry and strengthening the integrity of the Overseas Student Program.  It complements the Education Services for Overseas Students Bill 2000 (the ESOS Bill) and the Education Services for Overseas Students (Consequential and Transitional) Bill 2000 (the ESOS C&T Bill). 

2. The overall objectives of this package are set out in the explanatory memorandum and the Minister’s second reading speech.

3. The Bills have been drafted partly against a background of allegations that unscrupulous practices have developed in parts of the industry and partly against the need to improve the quality of data collection covering both education providers and overseas students.  

4. There has been a steady increase in the number of students being visaed to study full-time in Australia. There were 63,574 offshore student visa grants in 1997/98, 67,166 in 1998/99 and 74,428 in 1999/2000.  The comparative onshore student visa grants for those years is 45,254 in 1997/98, 43,764 in 1998/99 and 46,136 in 1999/00. These onshore grants do not include student visas acquired for permission to work. While the stock of overseas students in Australia varies seasonally depending upon the part of the year in which data is extracted, the stock of overseas students in Australia as at 30 June 2000 was 119,390.  With such large numbers there is a need to be able to have greater efficiency in tracking the performance and immigration status of students, particularly if providers go into liquidation.

Focus of this submission

5. This submission focuses on the legislative amendments proposed and the reasons for the amendments.

Schedule 1 – Automatic student visa cancellation

6. Under paragraph 6.4 of the Revised Code of Practice in the Provision of International Education and Training Services, approved by the Ministerial Council on Education, Employment, Training and Youth Affairs (MCEETYA) in November 1994, education providers are required to notify the relevant Commonwealth authority (DIMA) if a student is no longer participating in a course at an institution for which they are enrolled. DIMA currently receives an average of between 1,000 and 1,500 such notices from providers each month.

7. Each notice requires manual follow-up action by DIMA to determine the on-going immigration status of reported students. This is both time consuming and resource intensive. It requires that databases be checked to determine whether or not the visa holder continues to remain in Australia and whether or not they have sought another visa to remain in Australia. Where it is established that the visa holder remains in Australia, and has not sought another visa, efforts are made to contact or locate the visa holder so that the information supplied by the education provider can be verified.  In appropriate situations, the student visa may be cancelled. 

8. The provision of either incomplete or inaccurate information by an education provider can add significantly to the time taken and resources utilised to identify or locate the subject of a notice.

9. Because of the procedures associated with actioning each notice, only a small percentage of notices received actually result in successful follow-up action. 

10. Automatic visa cancellation is therefore intended to provide a more cost-effective visa cancellation process where there has been reported non-compliance by the holder of a student visa of a visa condition or conditions relating to attendance and satisfactory academic performance.  It is envisaged that the automatic visa cancellation provisions, in conjunction with other parts of the package of changes, will discourage non-genuine students from entering or remaining in Australia.  Over time this will improve the integrity of the Student Visa Program.  

11. Under new condition 8533, inserted into the Migration Regulations 1994 (the Migration Regulations) with effect from 1 November 2000, all student visa holders will be required to keep their education provider informed of their current residential address and any changes of address within 7 days.  It is intended that new section 21 of the ESOS Bill will require an education provider, having been so informed, to keep a record of the residential addresses and changes of address as notified by students. 

12. New subsection 19(2) of the ESOS Bill requires a provider to give to the DETYA Secretary, as soon as reasonably practicable, certain particulars of students who are the subject of a “section 20 notice”.

13. Proposed new section 20 of the ESOS Bill will require an education provider to send a written notice to any student who does not meet certain attendance requirements for the course in which he or she is enrolled or, in cases where attendance records are not required to be maintained, where a student has failed to satisfy academic performance requirements.  These requirements are currently set out in student visa condition 8202; the text of this condition as at 1 November 2000 is: 

Condition 8202

(1) The holder must satisfy the requirements of subclause (3).

(2) If the holder is not an occupational trainee, the holder must also satisfy the requirements of subclause (4).

(3) A holder satisfies this subclause if:

(a) in the case of an occupational trainee, the holder satisfies the requirements of the course of occupational training approved by the Minister under subclause 442.222(1); or

(b) in the case of a holder of a Subclass 560 visa who is an AusAID or secondary school exchange student, the holder is enrolled in a full-time course of study; or

(c) in any other case, the holder is enrolled in a registered course.

(4) A holder satisfies the requirements of this subclause if:

(a) in the case of a holder whose education provider keeps attendance records, the Minister is satisfied the holder attends for at least 80 percent of the contact hours scheduled:

(i) for a course that runs for less than a semester – for the course: or

(ii) for a course that runs for at least a semester – for each term and semester of the course; or

(b) in the case of a holder whose education provider does not keep attendance records, the holder achieves an academic result that is certified by the education provider to be at least satisfactory.

14. This visa condition will undergo review in the context of the visa re-structure scheduled for 1 July 2001.

15. There is a corresponding new student visa condition proposed for 1 July 2001 which will require a student to notify their education provider of any change of enrolment to a different education provider.  Notification of this change will be required within a certain time limit. 

16. The new Electronic Confirmation of Enrolment (ECOE) system is designed to assist providers and will enable them to send student enrolment information electronically to DETYA and DIMA.  The ECOE system will produce the “section 20 notice” as a pro-forma which is being developed by DIMA in consultation with industry.  The notice will meet the requirements of new section 20 of the ESOS Bill.  The ECOE system will transmit details of the notice electronically to DETYA, in accordance with new subsection 19(2) of that Bill, and to DIMA. 

17. While the education provider is required to send the notice to the student under the proposed new arrangements, the new scheme does not, in other respects, require providers to take any actions different from those required under current voluntary arrangements.  Compliance costs for education providers will not increase under the new system.  Providers have a duty to ensure the accuracy of the information about a student on the notice but this will apply whether they send such a notice to DIMA or to the student or to both. The ECOE system will assist providers to correctly identify the student and will partly complete the “section 20 notice”, thus reducing the possibility of errors in transcription. 

18. Moreover, the new visa conditions obliging students to keep their provider informed of their residential address, and requiring students to inform their provider of any change in provider, will add to the integrity of the administration of the Student Visa Program.

19. The new "section 20 notice" will require the student to attend an immigration office within 28 days of the date of the notice to explain their circumstances or their visa will be cancelled automatically under proposed new section 137J of the Bill. Non-compliance with the notice will result in automatic cancellation of the student visa, even if the student claims not to have received the notice or claims to be unaware of  the effect of the notice.  This is intended to stop students avoiding visa cancellation by claiming non-receipt of the notice or avoiding receipt of the notice when it is their legal responsibility to maintain their current address with their provider.

20. Under new subsection 137J(2), the automatic cancellation process will cease before automatic cancellation occurs if the student:

· complies with the notice by presenting himself or herself to an immigration office within 28 days of the date of the notice and making himself/herself available to explain the situation; or

· attends an immigration office within 28 days of the date of the notice and makes himself/herself available to an immigration officer to explain the situation. 

21. Once stopped, the automatic cancellation process cannot recommence. However, in appropriate circumstances, the student may still be subject to other discretionary cancellation powers under the Migration Act (for example section 116). 

22. Suggestions that students may be disadvantaged by the procedures proposed in the legislative scheme fail to take account of the relationship between providers and their students.  As education providers are in the best position to know when one of their overseas students has failed to satisfy their course requirements, either by a failure to meet course attendance and or academic performance requirements, the Bill proposes that providers notify students of such failure by a written notice sent to the student's residential address.  It is a student visa condition that a student keep his or her provider informed of their residential address or any change in that address. 
23. Overseas students are granted visas to engage in full time study in registered courses in Australia.  Students who fail to attend classes should make appropriate arrangements with their providers for their absence where there is a genuine need for the student to be absent. 
24. Where cancellation may occur, revocation provisions are available under proposed new section 137K of the MLA(OS) Bill where the affected student has a reasonable explanation.  The cancellation process described by the Bill has been the subject of consultation with those peak industry bodies that represent education providers in Australia.  The nature of the process draws on the need to ensure that providers and students maintain an appropriate level of consultation with each other and to ensure that overseas students are subject to a suitable level of monitoring.  Hitherto, the integrity of the overseas students program has tended to suffer for lack of the ability to so monitor students or to locate them where student visa cancellation is requested because they have withdrawn from their course of study without notice.  Attempts to locate students are often thwarted by students avoiding postal notices.
25. DIMA, in conjunction with DETYA, will be taking steps to publicise, to existing and intending overseas students, the effect of this provision and the requirement to inform education providers of their residential address and any changes of address.  For example, this will be done by appropriate training of providers and relevant student bodies, production of a student pack of information about the Student Visa Program, placing comprehensive information on the world wide web, consultations with relevant peak industry bodies, and a training and consultation process by relevant agencies overseas, such as DIMA posts, Australian Education International (DETYA), Austrade and AusAID.

Revocation of cancellation

26. The new provisions are intended to target only non-genuine students, however, a small number of genuine students may be affected by the automatic visa cancellation process.  This may occur if a student discontinues their course and enrols in another course with a different education provider without informing the losing provider, as they will be required to do under a new student visa condition which will oblige them to do so.
27. To ensure any unintended consequences are avoided, an automatic visa cancellation may be revoked by the Minister:

· on free application by the former student visa holder in certain circumstances (new sections 137K and 137L refer), or 

· on his or her own initiative, if the Minister thinks it is in the public interest to do so (new section 137M refers). 

28. If an automatic visa cancellation is revoked, then the visa in question is taken never to have been cancelled under new section 137P.  

29. Under new section 137K, the Minister may revoke an automatic visa cancellation if the former student visa holder satisfies the Minister that:

· he/she did not in fact breach a student visa condition relating to attendance or satisfactory academic performance as described in the “section 20 notice”; or

· the breach was due to exceptional circumstances beyond their control, such as hospitalisation. 

30. There is also scope to prescribe other matters that may be grounds for revocation in the Migration Regulations if required.  However, it is intended to limit the circumstances permitting revocation.  This is consistent with the seriousness with which the Government views any abuse of the Student Visa Program.

31. New subsection 137L(2) ensures that ignorance of the existence of the “section 20 notice” or the need to comply with it is not a ground for revocation. This is consistent with the provision that automatic cancellation of a visa is not dependent on the holder of the visa having received the “section 20 notice” (subsection 137J(1) refers) but, rather, that the student is found to have not observed his or her student visa condition relating to attendance or satisfactory academic performance. 

32. The legislative scheme allows for students to make appropriate representations to DIMA about their individual circumstances which will determine whether the automatic visa cancellation should be revoked.  Moreover, a student may cease the automatic visa cancellation process by complying with the “section 20 notice” or, for example, by being located in the field by DIMA within the relevant time period.

33. New section 137K also sets out the time limits within which a non-citizen whose visa has been automatically cancelled under new section 137J must apply to have an automatic cancellation revoked. 

34. Non-citizens in Australia can apply for revocation at any time during the period when their former visa would have been in effect had it not been cancelled. 

35. Non-citizens in detention have two working days to apply, or to notify an intention to apply, for revocation.  If a non-citizen in detention gives notice of an intention to apply for revocation, then he/she has an additional five working days if they require more time to lodge the application.  This is consistent with current time limits for non-citizens in immigration detention to apply for visas (section 195 of the Migration Act refers).  It is aimed at resolving the non-citizen's status as a matter of priority so that the time spent in detention and the costs to the Australian taxpayer are kept at a minimum.

36. Under new section 137M, the applicant must be given written notice of the decision to revoke or not to revoke the automatic visa cancellation.  A decision not to revoke an automatic visa cancellation must:

· specify the grounds for the decision; and

· inform the applicant of:

· his or her merits review rights; and

· the time limits for making an application for review; and

· who may apply for review; and 

· where the application for review may be made.

37. The time-limit for applying to the Migration Review Tribunal (MRT) for review of the decision is 2 working days after the notification of the decision.  A further 5 working days is available where the former visa holder has given notice of an intention to apply for review within 2 working days.

38. The former visa holder will only be able to seek review by the MRT, provided he or she was in the migration zone when the decision not to revoke was made. The Bill amends section 338 of the Migration Act to provide for this.

39. Under complementary amendments being made to the Migration Regulations, the applicant will be eligible to be granted a bridging visa where an application for revocation, or review of a decision to refuse revocation, has been lodged.

40. Non-citizens outside Australia have 28 days from the date of the automatic visa cancellation to apply for revocation (new subsection 137K(4) refers).  A non-citizen who is not in Australia at the time a decision not to revoke the cancellation is made will not be able to apply for merits review.  This is consistent with existing provisions.

41. Revocation of an automatic visa cancellation will not affect any other power to cancel the visa under the Migration Act (new subsection 137P(3) refers).  A different or later breach of a visa condition can be a ground for cancelling the visa, for example under section 116 (new subsection 137P(4) refers).

42. In addition to the power in new section 137L to revoke a cancellation on application by the non-citizen, the Minister has an additional discretionary power under new section 137N to revoke an automatic visa cancellation if he/she thinks it is in the public interest to do so.  However, the Minister cannot be compelled to consider whether or not to exercise this power to revoke an automatic visa cancellation.   

43. The Bill also amends section 140 of the Migration Act so that, if a person’s visa is automatically cancelled under section 137J, any person who holds a visa because of being a member of the family unit of that person will also have their visa cancelled.  Similarly, if another person (not a member of the family unit) holds a visa only because the 137J cancellee held a visa, then the Minister may cancel the other person’s visa. This is consistent with existing “consequential cancellation” provisions applying to cancellations under section 109 or 116 of the Migration Act.

44. Where the automatic visa cancellation is revoked, the student visas for both the primary student visa holder and any other persons whose visas have been consequentially cancelled are taken never to have been cancelled (new section 137P refers). That is, revocation will lead to the automatic revocation of any “consequential cancellations”.  This is consistent with existing section 140 provisions.

Detention and removal and other consequences

45. A student whose visa has been automatically cancelled will not be the holder of a valid visa and will, as an "unlawful non-citizen", be liable for detention and removal from Australia.

46. Initially, there is expected to be an increase in student visa cancellations as a result of these changes.  However, this will not necessarily result in a greater number of detainees as amendments to the Migration Regulations will allow, in most cases, students who are subject to detention and removal to be granted bridging visas to arrange their departure or to apply for revocation.  The longer-term objective is to increase compliance with student visa conditions and, as a result, have fewer student visa holders who become unlawful non-citizens.

47. DIMA is obliged under section 194 as amended by this Bill to ensure that detainees who have been subject to automatic visa cancellation are made aware of the time limits for making a visa application and the provisions for making a revocation application.  A person who has applied for revocation of an automatic visa cancellation, and any persons whose visas have been consequentially cancelled, will be able to apply for a bridging visa which will provide them with lawful status until the revocation application has been decided.

48. If there is no application for revocation or for a further visa within the prescribed time limits, then DIMA is obliged under section 198 of the Migration Act to remove the non-citizen from Australia as soon as practicable.  However, under section 198 as amended by this Bill, removal action can only take place where there are no outstanding applications before either the Minister or the MRT.

Schedule 2 – Monitoring compliance with student visa conditions

49. At present DIMA compliance and investigations officers have no legal authority to require information or documents from education providers. DIMA officers rely on the good-will of providers.  If a provider refuses to cooperate with a DIMA request for information, there is little the Department can do, even if there is strong anecdotal evidence that, for example, a particular provider has relaxed attendance requirements.

50. Although most education providers assist the Department with enquiries about students, there have been instances where less ethical providers have chosen not to cooperate with DIMA requests to provide information or documents on student non-attendance or academic performance.  This has presented difficulties for compliance officers for some time.  Unless the issue is addressed, there will be an increase in the scale of organised malpractice by those providers who assist students to abuse, or ignore the abuse by students of, their visa conditions, as unethical providers become aware of DIMA’s inability to lawfully compel them to provide information or documents about their students.

51. The provisions in Schedule 2 of this Bill are intended to enhance DIMA’s capacity to monitor and thereby improve compliance with student visa conditions. 

52. Schedule 2 inserts a new Division 14A into Part 2 of the Migration Act. The new Division enables:
· the Secretary of DIMA to issue notices to education providers requiring the production of documents or information relevant to compliance with student visa conditions; and

· authorised DIMA officers to enter education provider premises to search for and inspect, and in some cases seize, relevant records of overseas student held by education providers.  

53. These new powers, which are also largely mirrored in the ESOS Bill, can be used for the purpose of determining whether the conditions of a particular student visa or visas, or of student visas generally, are not being or have not been complied with. There are also protections for providers and occupiers against arbitrary use of the new powers.

54. New Subdivision B of Division 14A allows the Secretary of DIMA to issue a written notice requiring the production of information or documents by certain persons specified in the Bill (new subsection 268BA(4) refers).  In addition, there is also a power to give a notice requiring attendance by the same range of persons before an authorised officer to answer questions.

55. New Subdivision C of Division 14A gives new investigatory authority to authorised officers in respect of education provider premises. The powers can be exercised either with the occupier’s consent, or pursuant to a monitoring warrant issued by a magistrate or AAT member, who must be satisfied that a warrant is reasonably necessary.  They include, in certain circumstances, powers to:

· inspect, make or retain copies of documents;

· enter and search certain premises connected with providers;

· operate equipment at the premises; and 

· ask questions relevant to the exercise of the powers.

56. These search and entry powers are necessary in order to deal with unscrupulous providers who may seek to tamper with the records of students prior to forwarding the documents to DIMA.

Schedule 3 – Applying for additional visas after entry to Australia

57. The Migration Regulations provide for specified conditions to which a non-citizen's visa may be subject.  Section 41 of the Migration Act permits regulations to be made providing for visas to be subject to specified conditions. The “no further stay” condition is described in paragraph 41(2)(a) of the Act.  This prevents the visa holder from making an application for the grant of any substantive visa, other than a protection visa, while he or she is in Australia. This condition can be attached to temporary visas, including student visas.  The current wording of the Act is too restrictive and allows no flexibility for a visa holder to apply for other substantive temporary visas once the condition has been attached to their visa.

58. The Government is making changes to the Student Visa Program aimed at better targeting those markets which attract genuine overseas students, while at the same time responding to the fact that some categories of applicants in some countries pose a higher risk of visa abuse than others.  Student visa criteria and conditions are being revised and refined, in consultation with the education industry, to manage the risk presented by students from different countries and in different education sectors.  The end result is intended to be a more flexible and responsive student visa system.

59. A small number of visa holders, from emerging markets in particular, seek to avail themselves of every opportunity to apply for a further visa in Australia for no other purpose than to prolong their stay in this country. Such persons should not be permitted to obtain another visa after their nominated and approved period of study.  However, under current legislation, the imposition of a “no further stay” condition on the visas of such students would not permit them to access the limited work rights normally available to overseas students after they have commenced their courses in Australia.  This is because the “no further stay” condition, as currently provided for, prevents even an application for a further student visa with work rights.

60. To remedy this situation, the amendment in Schedule 3 to this Bill expands the scope of paragraph 41(2)(a) to enable further modified “no further stay” conditions to be provided for in the Migration Regulations. The amendment is intended to enable conditions to be drafted allowing a visa holder to apply for a certain specified temporary visa or certain temporary visas in addition to protection visas. For example, such a visa condition could prevent the grant of any further substantive visa, other than a protection visa or a further student visa with work rights, while the holder is in Australia.

61. In other words, the visa holder, after entering Australia, would be barred from being granted a substantive visa, other than a protection visa or temporary visa of the kind provided for in the new condition, while he or she remained in Australia. 

62. The Minister will be able to waive, in certain circumstances, both the original and modified type of “no further stay” condition.

63. Section 46 is being amended to ensure that a visa application made in contravention of a modified “no further stay” condition will be invalid (just as an application contravening the existing type of “no further stay” condition is invalid under current section 46). In other words, unless the Minister has waived the modified “no further stay” condition, an application for a visa, other than a protection visa, a bridging visa or the temporary visa type specified in the condition, will not be a valid application.

EDUCATION SERVICES FOR OVERSEAS STUDENTS BILL 2000  - PART 6 DIVISION 2 - IMMIGRATION MINISTER'S SUSPENSION CERTIFICATE   

64. A few education providers appear to focus not on providing education services but, rather, on deriving profit from the supply (or non supply) of courses to persons who have come to Australia on student visas primarily in order to work.  Disproportionately large numbers of students enrolled with a small number of these providers have had their visas cancelled due to breaches of the migration legislation. 

65. As outlined earlier in this submission, the ESOS Bill will require providers to report student non-attendance and to maintain current enrolment details such as residential address, to provide a greater capacity for DIMA to sanction non-complying students and for DETYA to take action against unscrupulous providers.  

66. The provisions in Division 2 of Part 6 of the ESOS Bill complement these requirements by providing for a reserve power to prevent the lodgement, processing and grant of further student visas where a provider is the subject of an Immigration Minister’s suspension certificate.

67. New section 97 of the ESOS Bill enables to Minister for IMA, acting personally, to issue a certificate regarding a registered provider, if the Minister is satisfied that a significant number of students in respect of the provider or the provider's associate are entering or remaining in Australia for purposes not contemplated by their visas. 

68. It is intended that this power would be used rarely and only where a State/Territory education authority is or has been unable to take action and any DETYA investigation will take time to conduct. 

69. In considering whether to issue a certificate, the Minister may take into account the matters set out in new subsection 97(2). These matters include:

· the number of applications for student visas in respect of the provider or associate that have been refused where fraudulent documents or statements were connected with the application;

· the number of the provider’s or associate's students who have breached visa conditions; and

· the number of the provider’s or associate's students who remain in Australia unlawfully after finishing their courses.  

70. The Minister is, however, not limited to these matters when considering whether to issue a certificate - subsection 97(3) refers.  Other factors to be considered in this context are being discussed with industry.

71. It is not intended to penalise providers because of an occasional student overstayer or student visa application containing fraudulent documents or statements.  Rather, the power would only be used in a situation where a significant number of students in respect of a provider (when compared with the average for all providers) are at fault.  

72. The certificate will remain in effect for six months after the date specified in the certificate (section 100 refers).  During this period it will be an offence for the provider to make an offer to provide a course to an intending overseas student, either inside or outside Australia. 

73. Although the suspension certificate prevents recruitment action and the enrolment of new students, the provider may continue to provide courses to its current students, and persons granted a student visa, prior to the issue of the certificate will be permitted to commence their studies.

74. The power will not be subject to merits review, although judicial review will be available.  This is because the power is only intended to be used in extreme cases where prompt Government action is required in order to prevent significant abuse of the Student Visa Program and where the Minister considers that other available measures may be ineffective or not timely.

75. Where the Minister is considering issuing a certificate, the affected provider will be given (under section 98) an opportunity to comment on the information on the basis of which the Minister is considering issuing the certificate.  If the Minister decides to issue the certificate, a copy of the certificate, including the reasons for the exercise of the power, must be tabled in each House of Parliament, within 15 sitting days of giving it to the provider.

76. The certificate will remain in effect for six months, allowing time for DETYA to investigate possible de-registration and for the provider to satisfy the Minister why a further certificate should not be issued. It is envisaged that the provider could do the latter by demonstrating, for example, that it had taken action to address unsatisfactory recruitment practices by its agents.

77. The Minister may revoke the certificate at any time, however, a decision not to revoke the certificate is not subject to merits review for the same reasons outlined above concerning the issue of the certificate.

EDUCATION SERVICES FOR OVERSEAS STUDENTS (CONSEQUENTIAL AND TRANSITIONAL) BILL 2000

78. This Bill will amend the Migration Act 1958 to:

· amend section 488 to allow authorised DIMA officers and authorised DETYA employees to use and disclose immigration movement records for ESOS Act purposes. This amendment is intended to assist in confirming whether overseas students have arrived in, or left, Australia (Part 1 of Schedule 3 refers);

· insert a new section 488A to permit appropriate exchange of information (other than information contained in immigration movement records) between DETYA, DIMA and the States for the purposes of monitoring compliance with student visa conditions and of assisting with the regulation of education providers (Part 1 of Schedule 3 refers); and

· amend section 504 to allow the Migration Regulations to provide for matters required or permitted to be prescribed for the purposes of the ESOS Act. For example, it is intended that under section 504 as amended the Governor-General could, if necessary, make regulations under the Migration Act 1958 prescribing further matters the Immigration Minister may take into account under subsection 97(2) of the ESOS Bill in deciding whether to issue an Immigration Minister's suspension certificate (Part 2 of Schedule 3 refers).

